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Dear Friends,

[

Ou.r Association is steadily growing and 'ce-rtainly,finding recognition with the Patent

- Judiciary, the Commission and the EPO. Together with the EPO we have successfully
. organized the fourth Venice Forum. The initiative to give access to 10 members who
were the lucky winner of the draw in the beginning of the year proved a success - all- -~

enjoyed the participation. The Forum, for which we organized the program, was again

of high quality and ended with a further important Resolution adopted by the Judges. '

'Fhe*EPO’and*EPi:AW*inten'd'to*have a fifth Forum next year.

' ~ This year we organized for the flrst time a Young EPLAW Congress Although | had to

urge you to send your youngsters (and was somewhat. nervous whether or not we

would -attract enough. participants) many. of you supported -us in the end and the -
‘Congress: (and the social event th"e'evemng before) was a great success, We will
organize again a Young EPLAW Congress in 2009 and | trust you again will support

it. We will keep the price as low as possible and, as last year, make sure that the
program is of high educative value. ,

We remain closely invoived in the work of the Commission towards a European

- Patent Jurisdiction. Our intent is to ensure that the system will be equitable and

efficient, but also that the primary role of the specialist patent litigator, who is not only
a specialist in patent law but also fully-versed in procedural and other related areas of

" law, remains recogmsed and maintained

- Welivein interesting times where patent law.is the subject of heated public debate. |

refer for instance to the Report of the Commission in the Pharmaceutical Sector

Inquiry. | am very proud that the first debate with respect to this Report, attended by '

representatives of the Commrssmn and _industry, - will take place during our 2008
Annual Congress ‘ :

"~ Being President of youriAsisociatiOn is algreat honour but combined with the daily |

practice you all know too well, a sometimes fough task. | am very grateful that we
have a Board whose members are of great help to me. This year, two members will
leave the Board: Kevin Mooney, my predecessor who has supported me magmﬁcentiy '
in my first year as Pre3|dent and Peter ‘Heinrich our Treasurer who has done a
wonderful job with Swiss precrsron and who leaves the Association in a healthy
financial state. -

Of course without your continued support the Association would.not have been where
we are today. Please continue that support, keep visiting our website, keep coming to
our meetings and keep sendrng your youngsters to Young EPLAW. -

I wish you all an excellent Annuai Congress and a prosperous 2009.

Your President, : -
Willem A. Hoyng
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EPLAW Congress e _
2007 ' | Kevin Moongy

President’s Report

— : o Simmons & Simmons

Presi;i_dent’s.Report

] Gueéts:

B EPLAW'S MAIN OBJECT

— “The consistent-and cost-effectnve enforcement of patent rights
throughout Europe in one court offenng local access to patentees and a
simple language regime”

— ‘Simmons & Simmons
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President’s Report

W 2006 was a good year for EPLA

© Shumany § Siaimer 2007
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July 2006: Brussels meetlng reports that users overwhelmlngly support :
EPLA ‘

C McCreer(y'stated on 28 'Se'ptember 2008: “there is'a strorr‘g; call for the

' improvément of the existing European Pateht system...k by thesuccessful

conclusion ofa... EPLA”... BUT... “the Community needs to get involved

in EPLA"
- September 2006 Thessalonlkr declaratron -now 73 Judges support EPLA .
: October 2006 further AIPPI resolutlon in Gothenburg |n favour of EPLA B

- Simmoris & Simmons

~ President’s Report

© Simmaris & Shupiins 2067
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‘ VV,October 2006 European Parliament urges Commlssron to co-operate
wrth EPLA BUT mlxed competence? )

Al

November 2006 ‘Venice Il Resolution re Rules of Procedure for EPLA

Vcourts

Simmons & Simmons




President’s Report

l HOWEVER

October 2006 — The Guillaume Paper reﬂected opposmon to EPLA from France —

" foliowed in early 2007 by Spain, italy, Portugal Cyprus and Luxembourg:

© Shmmtrs & Shimears 2007
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“Communitise the EPLA”

January 2007 — Legal Services of European Parllament say EPLA is “mixed
competence”. Now Parliament Commission and Counsel are unanimous

Commission stalled until 03 April 2007 when it finally publishied its Communication
to the European Parliament and the Council = recommends “Compromise C*

June 2007 Germany: Presidency organises Munich Symposrum The arrival of Dr.
Fréhlinger .

Content of Munich Symposium is confused — “bifurcatiorff over lunch

Simmons £ Simmons

President’s Repo’rt |

' PORTUGUESE PRESIDENCY: -

© Slomcns & Gamanrn 7057
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12 July 2007 — Agenda for 4 meetings with natlonal experts
10 October — First “Non—Paper" bifurcation on table — UK v Germany

30 October — Third Paper (Working Document No 14492/07) now has
UK and broad suppon for:
— Central chamber and natlonallreglonal chambers

— Pure validity actions and declaratlons of non-lnfnngement go to
central chamber :

— Counterclaims for invalidity heard locally with full court (German
support”)

—- Standard procedures for all courts (based on Venlce Resolutlon)

Simmons & Simmons
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Preside'nt’s' Report"

~ . One level of appeal on substahtive patent issues
~  Limited review by ECJ. '
— Flexible language regime

m VENICE 2007

~ Dr. Frohlinger wins cautious support of Judges for Portuguese proposals
“EPLA tS DEAD”

e i Simmons & Simmons
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President’s Report

[ | FUTURE

= Portuguese report to Competltlveness Council dated 9 November:

Broad agreement on most of key features of 14992/07

l

Outstandmg is issue of bifurcation at first instance and the Ianguage of
judlcral proceedings :

~ "Work must now begin on COMPAT ‘urgently

\ Slovenlan Presidency: 4 further meetings of experts ptanned

French Presrdency July 2008

m PROGRESS?

e ' Simmons & Simmons
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President’s Report

VENICE 2007 — 02-04 NOVEMBER

— 34 Judges from 15 countries
= 15 Lawyers from 8 countries

~ — President of EPO

— President of epi

PROGRAMME

— Mock Trial: Enantiomers and rules for novelty/obviousness/insufficiency
— The clash between EPO post-grant procedures and national litigation

— Debate on Portuguese Proposals

T

© Doy 8 Sopamres 2007
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Simmons & Simmons

| | ~President’s\'Reb0rt

WEBSITE =~ =~
~ Demonstration at 2.30pm
— Expenditure - 7
MEMBERSHIP AND FEES
-~ Nochange - o
BOARD OF DIRECTORS

~ President: Willem Hoyng

—  Vice President: Mario Franzosi -

~ Directors to be confirmed: -
— Peter Ulrik-Plesner
~ . Gonzalo de Ulloa

© S & St 2007
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Simmons & Simmons




President’s Report

m Approval of Minutes of General Assembly of 20 November 2006

n Financ‘iaI'St'étement'of EPLAW as of 31 December 2006 -

® Budget for 2008

B Quietus tolBoard for 2006

© Shmmeng & Shimans 207
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- Simmons & Simmons

I~

| EPLAW Congress
2007

. Pr_esident’s Report
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Simmons & Simmons




‘Damages in German Patent Litigation -

-presented at the
EPLAW Congress
 Brussels
- 16 November 2007

by

_ Dr. Kla_us Grabinski—
Presiding Judge at the District Court,
- Diisseldorf, Germany

eI Courf Systein in Patent litigation:

— 1) Infringement Courts
» District Court (limited number)
* Court of Appeal '
.« Federal 'Supréme Court”

~2) Invalidation Courts
s Federal Patent Court
'+ Federal Supreme Court

Damages in Geimian Patent Litigation




« II Two-Step Patent Infnngement |
Proceedmgs. "

- — Remedies available in first proceeding:
« cease and desist (injunctib’n) '
« supply of information (about: orlgln and routes and
amount of dehvery) :

. renderlng account (of the extent of the 1nﬁ1ng1ng :

actions and the proﬁt achieved)

f declaratlon that the infringer is liable for damgge N

. destructlon of the infringing product

Damages in German Patent Litigation

- Remedy available in second proceedmg
- order to pay damages :

Damages in Germnan Patent Litigation
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« III Entltlement

— Patent holder
— Excluswe licensee ;

— Not: Simple licensee

. Patent holder (or exclusive licensee) can transfer
the claim for damages to a simple (sub)licensee.

Dainages in German Patent Litigation

- 1V Three methods of computlng
damages*

© ~ return of p}'ofit made by the infrihger

L= relmbursement of lost profits incurred by

- the mfrmged party

— payment of a reasonable royalty (llcence -
~ analogy) |

Damages in German Patent Litigation
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