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Subject: Draft Agreement on the European Unìon Patent Court and draft Statute

De1egatìons wil find ìn Anex a Presìdency workìng döcument contaìnìng a revìsed versìon of the

Draft Àgreement on the European Union Patent Court, for dìscussìon at the meetìtig of the, "
Intellectual Property (Patents) Workìng Pary on 11 November 2008. Tis revìsed versìon takes

account of the dìscussìons ìn the Workìng Pary on 24-25 July 2008 and on 11 September 2008 as

well as of written conients submìtted by delegatìons.

Delegatìons wil also find in the Anex to the Draft Agreement a revìsed draft Statute of the

Euròpean Unìon Patent Cour and the list of issues to be ìnc1uded ìn the Rules ofProcedute.
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ANNEX

EUROPEAN UNION PATENT COURT -
DRAFT AGREEMENT

THE CONTRACTING PARTIES,
..

CONSIDERING that co-operation ,amongstthe cOllntres of Europe in the field of patents

contrbutes significantly to the integratìon process in .Europe, in particular to tlie establishment of an

-internahuàtk.etwithn::tlie=Euto-p~an:Ecoiio11ic:Me~eh$aétetized;;Ðy~tliJ'Jccfiee=11ø¥erent'Cof~gø(oes~

and services and the creatìon of a system ensuring that competîton in the internal market is not

distorted,

CONSIDERING that the fragmented market forpatents and the significant variations between

national court systems are detrimental for innovation, in particular for small andmedium sized

'enterprises which have difficultìes to enforce their patents ard to defendthemseives against

unfounded claiins,

WISHING to improve the enforcement of patents and to enhance legal certainty by setting up á

Europ'eanUnìon Patent Court foi:litìgatìonrelated to the infrngement and validity of patents,
'~

\

CONSIDERING thaíthe integrated and exclusive European Union Patent Court shall be set up for

COn'unìty patents and European patents designating the Contracting Paries, under the necessar

legal control of the Court of Justice ofthe European Communìtìes. and that the presentAgreementi

shall be open for all Contracting States of the European Paten( Conventìon,

CONSIDERING that the European UÌiion Patent Cour shall be designed to ensure expeditious and

high qùality decisions, strikìng a fair balance betwéen thè interests of righthold_ers and other paries

and takìng into account the need for proportionality andflexibì1ty,
(

HAVE AGREED AS FOLLOWS:

14970/08
ANNEX

\..'"

LK/lo 2

ENDGci

,_____ ______J



PART I - GENERA AND INSTITUTIONAL PROVISIONS

CHAPTER I - GENERAL PROVISIONS

~

Article 1

- European Union Patent Court,

A jurisdictional- system for the.. settlement of -litigation - related to the infrngement and validity of- .. ,
CommuÏlity,Qatèllts. ..ard...Európ~Ratents__is..herèby-estàbliiilied~~T0jliis__-eii¡l,=thèEiiiò¡2ean-UiiiOii.

-- - - - -~-~.-~~...==~~.=~... _-.d.."'.d-.-"~..d.=-'-~_..'--d' .cp
Patent Court is created.

Article 2

Def'mitions

(1) "Court" means the European Unìon Patent Court.

(2) "Community Patent" means a patent within the meaning of Aricle 2, paragraph 1, ofRegu1ation
.,

CEC) No.. . . on the. COJJunity patent.

(3) "European Patent" means a. patent granted under the provisions of the European Patent
Convention designatìng one or more Contractìng Paries to tils Agreement.

(4) "European Patent Conventìon" means the Convention on the Grant of European Patents of

5 October 1973, as amended.

(5) "European Patent Office" means the organ carng out the grantìng of patents .as established by" ..-
Ariçle 4, paragraph 200, point a)ofthe European Patent Convention.. . .' . . -'. . . .,

/'

(6) "Patent" means a Community patent and/or a European patent.

(7) "Statute"Ineansthe Statute of the EutopeanUnion Patent Cour which is attached to an'iñtegral

part of this Agreement. L
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(8) "Rules of Procedure" meanS the Rules of Procedure of the European Union Patent Court which

are attached to this Agreementestablìshed by the Cour. in accordance with the pmvisions of ths

Agreemen and the Statue.

(9) "Contracting Pary" means any State party to tils Agreement and/or the European Community.

.... . (-lO)-J~MembercState"-meansacMember~State.of-theEuropeancUnion.~..

(11) "Council" means the Council ofthe EuropeanUnìon.

(12) "Commission" means the Commission of the European Communìty.

Article 3

Scope of application

I Tis Agreement shall apply to any:

(a) aacommunity patent; . .
(b) aasupplementary protectìon certificate issued fora Community patent;

(c) compulsory licences in respect of a Community patents;
-'

(d) aaEuropean patentwhich was granted and not yet lapsed at the date referred to in Article 59 or

was granted after that date; without prejudice to Article 58; and
.'

(e) anapplication fora patent wlich is pending at the date referred to in Aricle 59 or fied after

that date.
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Article 3a

Legal status"

(l) The Court shall have legal personality.

(2) In each of the terrtoriès of the Contracting Paries, the Court shall enjoy the most extensive

legal capacity accorded to legal persons under the national law of that State.

_':_--~--fl)The;GöiirfshalLberenresentfdcb~lnè'.RroìdßiirÐbthß-GÖÍiil..__' . _. ._. -_. .. _ ---,', . .. _.- . _. - - '___ _.. ._. -- .- --------. . 'C-' __:- ..:..---..._. ---..0.' -

Article 3b

Privileges and immunities

\
The Protocol on the Privileges and Imunìties of the European Communities shall apply to the

Court.

Article 3c

Liabilty

(1) The contractual liability of the Court shall be governed by the law applicable to the contract in

questìon.

(2) The non-contractualliabiHty of the Court in respect pf any damage caused by it or its staff shall

begovemed by the law of fthe State of seat of the organ ofthe Cour concerned!.

. "
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CHAPTER 11 - ORGANS OF THE COURT

Article 4

The C()urt
-.

(1) The Court shall comprise a Court of First Instance, a Couäof Appeal and a Registry.

- - - --.--_.----".., -..--_. - ..-....--_._--._--- ----.-.~ _.-. -.-..------~------~--~-----
(2)' The Court shallperfonnthefunctìo:lsassìgnedtoitby thiscAgreement; ... c~~-c~..~

Article 5

The C()urt of First Instance

I (1) The 

Court of First Instance shall :omprise a central division as well as local andlø regional

divisions.

(2) A local division shall be set up in the terrtory of a Contracting Pary upon its request.

(3) Ar additional local division shall beset up in the terrtory of a Contracting Party upon its

request when more than one hundred patent cases per calendar year have been commenced in that

Contractìng Party dU1'g three successive years prior to or subsequent to the date referred to in

Aricle 59. The maximum number of divisions per Contracting Party shall be three.

(4) Contractìng Parties hosting a local division shall designate its seat and provide the faciHtìes

necessary forthat purpose.

(5)A regio~~l division shall be set up for two ormore Contracting Parties, upon their request. Such

Contracting Parties shall designate the seat(s) of the division concerned. The regional division may

hear cases in multiple locations.

(6) The central division shall have its seat in I...),

,
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------~-I
¡
I

Article 6

The Court of Appeal ITransferreãto new Article 71

Article §.--

Composition of the panels of the Court of First Instance 

(1) Any panel of the Court of First Instance shall have a multinatìonalcomposition. Without -

-prejiidìce töpara.graph S....and..tQ..AttLcJe.. .i.~~í"1?atagfaph2...E), .iESh~li~sìt=-in-=äcöiiP()sitiöll;qftllee

(2) Any panel of a local division shall sit in a composition of two permanent Jjudges; who shall be .

nationals of the Contractìng Party hostìng the division concerned, and one jJudge from the Pool of

Judges.

(3) In Contracting Parties where during a period of three successive years more than fifty patent

cases per calep.dar' year have been commenced at first instance.. the third. Jjudge refered to in

paragraph 2 shalL serve on a peranent basis (It tht1 Íocal division. In other Contractìllg Parties a

judgell~er of the Pool of Judges shall be-allocated from the Pool of Judges to the local division

on a case by case basis.

(4) Any panel of a regional divi"sion shall sitÌn a composition of two permanent Jjudges chosen

from a regional list of Jjudges, who shall be nationals of the Contractìng Parties concerned, and/one

Jjudge from the Pool of Judges who shall not be a natìonal of the Contracting Paries concerned.

(5) Without prejudice to par£lgraphs 2 and 4, any local or regioiial division may request, where

appropriate, and after having heard the parties, the President' of the Court to allocate from the Pool

of Judges a techncaI1y qualified iJudge with qualifica.tions and experience iii the(ie1d of technology

concerned.. In cases where such a technically qualified judge is allocated. no' further technically'

qualified judge has to be allocated under Aricle iSa, paragraph 2(a).. -
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(6) Afypanel of the central division shall sit in a composition of two legally qualified Jjudges and

one techncally qualified Jjudge allocated from the Pool of Judges with qualifications and

experience in the field of technology concerned.

(7), l.. panel of the CotÌ of iA.ppeal shall sit, in a composition of five Judges having' a

.' mutinationaL composition. It shall sit in a composition of thee l~gally qualified Judges an two 

teelcally qualified Judges.

~iq¿~~~~iiet:(~rf~tl!~=g(;llrt=Qf~l?l~sl~Íistå.ifcf~~tl~l!e~~~i~~y-a~leg~lgúåHfi~d~iJudge~¿~c~~~=~~~~
-~_..:= _~-~-"~_ __~~":~2"=~=:='=-'- -~o:- :",=-~.--,~, .:-~,.:.~----~-:_~_:-.;___:_~~ "".,.:::;...:-::---'=:-'". __;.~.::~ . "."-.: ".. .....c~-..:~_._::..:..~,.~'C,=-~_.,:-,;--:-".-,_-",,.-,..~~:.~~. ---=-;-:-,e~=-------'-----_.._~..:.=-=--- _.

Article 7

The Court of Appeal

(1) The Court of Appeal shall have its seat in (...7.

(1~Q Afypanel of the Court of Appeal shall sit in a mùltinâtìonal composition of five judges. It

shall sit in a composition of three legally qualified judges and two techncallygualified judges.

(2J) Ary panel of the Court of Appeal shall be chaired by a legally qualified j~dge.

(34) The panels ofthe Court of Appeal shall be set up in accordance with thè Statute.
\

(4) The Court of Appeal shall have its seat in f...1.

Article 8

The Registry

(1) A Registry shall be set up at the seåt of the Court of AppeaL. It shall' be managed by the

Registrar and perform thefunctìons assigned to it in accordance with the Statute.

j

14970/08
ANNEX

LK/lo 8

ENDGCI



)
(2) Sub-registres shall be set up at all divisions ofthe Court of First Instance.

(3) ,The Registr shall keep records of all cases before the Court. Upon filing. the sub-registry

concered shall notìfy every case to the Registry.

, I (4) The Court shall appoint the Registrar and lay down the rules governing 

his service.

'Article9 .

(1) An Advisory Committee shall be set up. Itw shall assist the Council fand the Mixed
Committee! in the preparation of the appòintment of the jJ.udges of the Court shall be set up.

(2) The Advisory Committee shall comprise patent judges and practitoners in patent law and patent

litigation with the highest recognised competence. They shall be appointed, in accordance with the

procedure laid down the Statute by theGouneil (and the Mixed Committeel,.Jor a term of six years",

They-a may be re-appointed.

(3) The composition of the Advisory Committee shall ensure a broad range of relevant expertise

and the broadest possible geographic distrbution within the terrtory ofthe Contractìng Parties.

j
(4) The Advisory Commitee shall elect a chairperson from among its members. it shall adopt its) .

, rules ofproc~dure.
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CHAPTER ILL - JUDGES OF THE COURT

Article 10

,Eligibilty criteria

(1) The Court shall comprise both legally qualified judges and technicallyqualifiedjJudges. Judges

shall ensure the highest standards of competence and proven experience in the field of patent

=_===~=T =-lirgãfiolI.. u_u__u_u__ ,_ '______um____"____________________u_____u_______

------.-;~_:==;::::-:_~c_=_=------.---------.:=~::____~_~_,_~._.__.:-... :~;.:..,...-..~.--~-.~::_c:- -'.' .;:-=-""::.=..==c-,=~""=.-_:._:._~_._'.:-=:._::. o~.~_~.-,,.==~===.::cc==_".~_=.;,'~-_-:_--. ==-_==-_::.,~-"_--_--:=c"":_~.-_=_:_-

GlLegally qualified jJudges shall be qualified for judicial functìons at the national leveL. ~ shall
(

ensure the highest stanards of competence in the field of paten litigation.

il Technically qualified jJudges shall have a unìversity degree and proven expertise in a field of

technology!. They shall also have proven knowledge of cìvì1law and procedure.

Article 11

, Appointment procedure

(1) The jJudges of the Court shall be appointed in accordance with the foÙowing procedure:

(a) the Advisory Committee shall establish a list of the most suitable candidates, in accordance with

the Statute;

Cb) on the basis of tils list the Council shall select nationals of Member States of the European

Union who it proposes to the Mixed Commttee for appointment as judges of the Court;

(c) on the basis of tliis list the contraèting Parties who are not Member Stateš' shall select candidates

who they propose to the Mixed Committee for appointment as judges of the Cour;

(d) the Mixed Committee shall take a decision acting by con'on accord.
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(2) The implementing provisions shall be provided for in the Statute.

by decision of the Council, in aooÇlrda-oe with the prooedure laid down in the Statute, on the basis

of proposals from the Advisory Coinittee.

(2) Judges from Contacting Partes whioh are not Memer States shall be appointed in accoroa-oe

vt'th Part IIM..

Judicial independence and impartiality

(1) The Court, its iJudges and the Registrar shall enjoy judicial independence. In their decisions, the

iJudges shall not be bound by any instructions.

(2) Legally qualified judges and tTechnically and legally qualified iJudges who are full-time

peman~nt Jiudges of the Cour may not engage in' any occupation, whether gainful or not, unless

otherwise'provided for in tils Article or whereii an exception exemption is exoeptionally granted by

thè Council (or the Mixed Committeel

(3) The exercise o(the office of a legally qualified jJudge shall not exclude the exercise of other

judicial functions at the natìonalleve1.

(4) The exercise of the office of a techncally q:ualified iJudgè- who are part-timenot peranen

Jjudges of the Court pur~uant to Aricle 13, paragraph 2, shall not exclude the exercise of other

functìons provided there is no conflct of interest. ,c

(5) In cases of a conflct Of interest,~th iJudges shall not take part in proceedings. Rules governing

conflcts of interest shall ~e provided for in the Statute.
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Article 13

Pool of Judges

'I (1) A Pool of Judges shall be set dravlf up in accordance with the Statute.

(2) The Pool of Judges shall be composed of all legally qualified judges and technically qualified

jJudges from the Court of First Instance who are full~tìmejudges ofthe Court., as 'wellas Mbreover,

~~~=~'~~2~C_ 4t'lkcom1!ri~líCãH~~1~~no..are~ãf~fì~tep~an~J~~t~tlî~e~~~
~~~~~~all~~~~~!I~~r~~-_~~=_~l2~~~~~.~tt~~~~~qg~i~~~:_:~:i~!!i!!~!'s~~~l__~~~~_~~~~~~~

the Pool of Judges includes at least one techncally qualified judge member with qualificatiolls and

experience per fieid of technology.

(3) 
Where provided in this Agreement or the Statute: lAthe request of alooal or regional division

the judges from the Pool of Judges shall he allocated to the division concerned by the President of

the Court shall allocate Judges from the Pool of Judges to the division oonoered. The allocatìon of

jJudges shall be based on their legal or techncal and legal experise, lingúistìc skìlls and proveni . -J
expenence.

Article 14

Training. Framework

(1) A training framework for jJudges shall be set up in accordance with the Statute in order to

improve and increase available patent litìgation expertise and to ensure abroad geographic

distribution of such speèific knowledge and experience.

(2) The training framework shall in particular focus on:

(a)internslips in natìonal patent courts or divistons of the Court of First Instancehearinghaving a

substantial' number of patent litigatìon cases;

(b) improvement of language skì1s;
-"1. .

"
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(c) technical aspects of patent law;

(d) the dissemination of knowledge and experience inØf civil procedure for techncally qualified

jJudges;

(e) the 
preparation of candidate-jJudges.

(3) The trainìng .framework wil provide foricontinuous training. Regular meetìngs wil be

I o:ganized between, all jJudges of the~oiirtin order to discuss 

developments in patentlaw and to

~----- ~_. -c=,.~~-'_-,,~c.,-;-==:-~.:.~-';;..-~ ~-_ ,~; :._._,:~~:-.'~~~~-,. _~:':'-T;-__~_~~~-'~"":"C_-_~,,=~;._~_.,__- ,,"...~~,,~~~._.__-___,,-_:__:';:__~_:':..:~.:..__,::__~",~;_____..-","""=-,;:::;;"".__:._;."",:-_~-:,,-==-~_~,, _;"~C'"-~:..___,~__.___ :;-_;._.....~,~~="'=~o""~;:.:::__,.:~,,'-_~

CHAPTER IlIA - SUBSTANTIV LAW

. ',Article 14a

Applicable law relating to patents Substantie patent làw

.j

F or the purpòse of liigation under this Agreemeníthe Court shall base its decisions on:

(a) this Agreement

(b) Council Re~lation (EC) No... on the Communìty patent;

(c) the European Patent Conventìon;

(d) n~tionallaw which has been'adopted by the Contractìng Paries to implement Aricle_65, Aricle

67, paragraphs 2 and 3 and Aricle 70, paragraphs 3 and 4, of the European Patent Conventìon;

(e) Regulation (EC) No 816/2006 of the Euopean Pariament and ,the Council of 17 May 2006 on

compulsory licensing of patens relatng to the nianufaetre of pharmaceuticals for eKport to

countries with public health problems;

Et) Council Reguation (EC) No 1768/92 of 18 June 1992 concering the creation of a
supplemenary protection öerìfcate for medicinal products, as amended;

. (g) Regation (EC)~ 1610/96 of the Euopean 'Pariament and' of the Council of 23, My 19,96

concerg the creaton of a suplementary protecton certficate' for plant protecton products, as

amended;

Eh CouneilReguation (EC) No 2100/94 of27 July 1994 . on Commity 
plant variety rights, as

aiended; and
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(ti) any further provision of Communìty law and national law impleirentingCommunity law, as
well as international. agreements, applicable to patents, including Directive 98/44/EC of the

European Parhamentand of the Council of 6 July 1998 on the legal protection of biotechnological

inventìons.

Article 14b

Applicable Appliellon of civil law

~~~_.. _,..",...,1,. T()-the-~xt~l1!~!~~~:d~~i~i~)1r~~w_i~l~t1~~~?:db~~~~~~lrIt1i~lttgal~åGts-'re-tel'ed~t();.in~AriGr(j~1~~a1~but~s1tai¡;~.~-~
be based on national civil law, the applicable law wì1 be deterined in accordance with:

(a) Regulation (EC) Nò 864/2007 of the European Parliament and ofthe Council of 11 July2007 on

the law applicable to non..contractual obligations (Rome II);r .
(b) Regulatìon (EC) No 593/2008 of the European Parliament and of the Council of 17 June 2008

on the law applicable to contractual obligations (Rome I);

BC Convention on the 2007 on the law applicable to contractual obligations (Rome I);

(c) other ap~licable instruments or natìonal rules of private international law applicable between the. '-
Contraetl1g Paries.

Article 14c

Infringement of European patents

A European patent shall confer on its proprietor the right to prevent any third pary not having his

consent:

(a) from makìng, offering, putting on the market or using a product wlich is thè subject-matter of (

the patent, or importing orstockìng the product for these purposes;

(b) from using a'process which is the subject-matter of the patent or, when the tlird party knows, 
or

it is obviôus i~ the circumstances, that the use of the process is prohibited without the consent of the '

proprietor ofthe patent, from offering the process for use;

\
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-- . . i
( c) from offering, putting on the market, using, importing or stocking for these puroses a product

obtained directly by a process which- is the subject-matterofthe patent.

Article 14d

Indirect infringements of European patents

(1) A European patent shall also confer on its proprietor the 
right to prevent any third party not

----------imiig-;il:enset,:ffom~sùnpJying~or~offering~to.cS1lnpJ:ywitlñn=n€ 'tertory oPprotectionany ._- - -- -_.
L

~~=-~:_--:~!t~!~~~~!mE~glt')~1ltì!~~~4t3liJ!~et!ny~!ci~~:!!!ltI!!~~~r~r~~~~'Cl~:=~~---:~ .,.=___
. essential element of that invention: for putting it into effect therein, when the third pary knows, or

it is obvious in the circumstances, that these means are suitable and intended for putting that

inventìon into effect.

(2) Paragraph 1 shall 
not apply when , the meanS are staple commercìalproducts, except where the

third pary induces the person supplied to commit acts prohibited by Aricle 14c.

(3) Persons performing the acts referred to in Aricle 14e (a) to (c) shall not be considered 
to be

paries entìtled to exploit the invention within the meaning of paragraph 1.

Article 14e

Limitations to the effects of the European patent

The rights conferred by a European patent shall not extend to:

(a) acts done privately and fór non-commercial purposes;

(b) acts' done for expertment~l purposes relating to the subject-matter of the patented inventìon;

(c) the extemporaneous ,preparation for individual cases in a pharmacy of a medicine in accordance

with a medical preacription or acts concernng the medicine s6 prepared;
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\-'

(d) the use onboard vessels of the countres of the Union of Paris for the Protectìon of Industral

Property, other than the Contracting Parties, ofthe patented invention, in the body of the vessel, in

the machinery, tackle, gear and other accessories, when such vessels temporarly or accidentally

enter the waters of the Contracting Parties, provided that the invention is used there exclusively for

the needs of the vessel;

( e) the use of the patented inventìon in the constrction or operatìon of aircraft or land vehicles of

the countres of the Unìon of Paris for the' Protectìon of Industral Property, other than the
--.~'~.~7-~(jontrtíng~naie=or;:ti'tZiccessø.rieS=ø~h~aireraft~~~--~11t~temporacil¥.'or..'.. .,".

aGcîcl€l1tall;)E-enfeF.the:'t~iit0!3C()fc,tliå~to~tlaGffi1g~~årtîis;åîtF=:'~-=:c~d==~-=~c~~.~~~-~~~._... . .. -dd.d~~.. - - ._--~- ~
-:-"'-O--.'~7=-='-C_~..':.:-:~-=='~':~ ~c-,-~c.'-: ~.:-o =--==-=~==::=::-,,=-,-,-=-~.::_c:-=.-:=---=,=_==:-=-=~:--=.,-= :_..::":-:::-:::_' =- :-c-c----_"'-.:~=.c__.::=_==-..::_==_==_====".:"_ _____ .. _ __ c:..__-- ::-::..--

(f) the acts specified in Aricle 27 of the Convention on IntemationalCivì1 Aviatìon of 7 December

1944, where these acts concern the aircraft of a State, other than a Contractìng State, benefiting

from that Aricle.

Article 14f

Right based on prior use of the invention

Any person, who, if a national patent had been granted in respect of an invention, would have had,

in a Contracting Pary, -a right based on prior use of that invention or a right of personal possession

of that inventìon, shall enjoy, in that Contractìng Pary, the same rights in respect of a European

patent for the same invention.

Article ,14g
'-

CraDlof eOBluIsoFy lieeDeesin respeet of CommuDitpateDts
i

(Deleted and transferred to 'the Draft Regulation on the Conimunitypatentl

Article 14h

Ccmditcms applicable to eompulsory lieeøces IB respect of COllDit patents

(Deleted and transferred to the Draft RegUlation on the Community patent)

" ,
!. \
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CHAPTER iv - JURISDICTION, ALLOCATION OF CbSES AND EFFECTS OF

DECISIONS

Article 15

Competence

___ e'I~~hè':€lÐl.&sli1rll"'lìaV'e=e-x'e1ttsi¥è=-eûmteten-e~il1c:respCeetfof:

==', , '..:lc"l~)-aCti()l1s~for.actuà1;or-thieåteiied"irifr~gênents-å~d~relatettdefeii~es;-ciiicludíngccoiinterclaims"", ..
concering licences, or for a declaration of non.infrngement;

(b) actìons or counterclaims for revocation;

(c) actions for damages or compensation derived from the provisional protection conferred by a

published patent application;

(d) actìons relatìng to the use of the invention prior to the granting of the patent or to the right based

on pnor use of the patent;

(e) actìons for the grant or revocation of compulsory licences' i,n respect of Communty patents

(t) actiQns on compensation for licences within the meaning of (Aricle 20, paragraph 1 J .of Council

Regulation (EC) No.. ... on the Community patent;

(g) actions relating tofe the grant or refusalre'vocaton of supplementary protection certificates

issued for aComrunity patent§..

(2) The natìonal courts of the Contracting :parties shall have jurisdictìon in actions related' to

Communty patents and European patents which do not come within the exclusive jursdiction of

the Court.

'-
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Article 15a

Jurisdiction in respect of infringement and validity

(l~) Actions 
for actual or threatened infrngement, actions for damages oran compensation, actions

relating to the use of tpe inventìon prior to the grantìnE of the patent or to the right based on prior

use of the patent, actions for the grant or revocation of coinpulsory licences and on compensatìon

for licences, actìons relatìng to-- the grant or refusal of supplementary protectìon cerificates-c

- . _. =òri::éòl1PèffllÎtìøfuElteëes;:.anû~tìOfbr=-prô¥isionål=âd=prteetiv:e~11easiiii~s:"0Liiijtlneti011S=" '.

... . ..sb.al1:'be-Or()UglJ'9e-f(ir~~=_ _ - l.~r~__--__-:_--__~______._'-,__.~~____;____~________.___

.
. (a) the local division hosted by the Contracting Party where the actual or threatened infrngement

has occurred or may occur, or the regional division in which this Contracting Pary paricipates; or

(b) the local diyision hosted by the Contractìng Party where the defendant is domiciled, or the

regional division in which this Contracting P-aryparicipates.

If the Contractìng Party concerned does not host a local division and does not participate in a

regional division, actions shalLbebroughtbefore the central qivision.

(2.+) Where a çounterclaim for revocatìoll is broughUn the case of an actio~ for infrngement~ ,the- .. '
local or regional division concerned shall, after having heard the parties, have the dis'cretion to

either:

(a) proceed with' both the infrngement actinn and with the counterclaim for revocation and request, .- \

the President of the, Court to allocate from, the Pool of Judges a techncally qualified judge with r

qualificatìQnsandexperence in the field of technology concerned;

(b) refer the counterclaim for. decision to the central division and suspend or proceed with the

infrngement proceedings; or

(c) with agreement of the parties, refer the case for decision to the central division.
-,

~\

\,
)
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Q;l) Direct actions for revocation or actions for declaration of non-infrngement shall be brought

before the central division. Suçh action may only be inìtiated ifno actìon for infrngement has been

initiated, between the s.ame paries relating to eithe same patent before a local or a regional

division.

Ø:~) If an action for revocation is pending before the central division, an' actìon for infrngement

between the same parties on the same patent may be initiated at any division, subject to para-graph

~=--- ::l~;:lteccl0~1='or3'e-g0il1ilEdwÌS='C0iem~lnn=lie=t~dìsertìøto=pr0E-e-eâfu--e-e-oydnietEith=

~~-l'àragraph'2;: _mu_____' _ _.- ._n

(~3) An action for declaratìon of non-infrngement pen.ding before the central division shall be

terminated once an infrngement action between the same parties related tOef the same patent is, ~
initiated'within three months before a local or regional division.

(6) In an case lj:arties mayea agree to bring an action before the division of their choice,

inclucling the central division.

(14) The actìonreferred to in paragraph l.3.can be brought without the ,plaintiff having to initiate an

oPP9sition procedure before the EuropeánPatentOffc.e. In the case of pending opposition

proceedings before the European Patent Office any party to an actìon before the Cour shaI1 inform

the Court when it has requested accelerated proceedings' before the European Patent Offce. The, '
Court may stay its proceedings when a rapid decision may be expeCted from the European Patent

Office.

Article 16

Territorial effects of decisions

Decisions of the Court shaUwm have ,effect, iii the cas,,~ ofa Community patent, for the whole

terrtory of the European Union and.. in the case of a' European patent.. for the terrtory of those

Contractìng Paries for which the European patent has taken effectbeen valídated.
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CHAPTER V - Patent Mediation and Arbitration and MediatioB

Article 17

Patent mediation andarbitrationandmedin:eB centre

(1) A patent mediation and arbitratìon an mediation centre is hereby established ("the Centre").Jl

shall have its seat in (...1.

- /, .
.'.,~--.;_~_...'..£gìTlie.eel1tr~siiall12royi4efacìlitiesfQFT:e-dia.tìQn.:aid:.arlJitration:.of:.p~t~ittdisiiyt~sf~lli!IK',ithìlF '.'

the scope of this Agreement However, a patent may not be declared fully or partially invalid or be

fully or partially invalidated in mediation oran arbitration proceedings.

(3) In the interim procedure refered to in Aricle 32, paragraph 2, the jJudge actìng as Rapporteur

shall explore with the parties the possibì1tìes for a settlement thrQugh mediatìon and arbitration--

, mediaton, and for the use of the facilties of the Centre.

Artele17a

Organisatioø

(1) The Cene shall have ìts seat in E.. .J.

(12,) The Centre shall establish Mediatìon and Arbitration and Mediation Rules. "

(~~) The Centre shall draw up a list of mediators, and arbitrators to assist the paries in the

settlement of their dispute.
l,

/
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PART II - FINANCIAL PROVISIONS

Article 18

Budget of the Court

(1) The budget of the Couft shall be financed bybased upon the Court's own financial revenues and,

where neeessary,hYcontrbutions from the Communìty Qudget and from the Contracting Parties

=whiGh=are=nøt-"ßiiber-Statesj"in=a(jGordanGecwith=the:Statute¡1fe=budget=shall=be=balanGed.

(2) The Court's own financial revenues shall comprise .9Gourt fees and other revenues.

Article 19

Financing of the Court

(

(1) The operating costs of the. Court shall be covered by the budget of the Court, in accordance with

the Statute. \

(2) On the date referred to in Article 59, paragraph 1, the European Community and the Contracting

Parties which are not Member States shall provide initial financial contrbutions necessary for the

setting up of the. Court.

Artcle 20

Financing of the Training Framework for Judges

\

The Trainìng Framework for Judges shall be financed by the bud~et of the CourtEuropean

Comm and by the Contractng parties'vlliieh aTe not Member States.

Article 21

Fiancing of the Centre

'\

The oGperating costs of the Centre shall be finánced in accordance with the Statute.
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PART III - ORGANISATION AND PROCEDURA PRO\rrSIONS

CHAPTER I - GENERAL

Article 21a

Statute

.~~c. ;c(cb).nie-Stattte' ¡;halfl~Y;4()~ntliéde.taìlsduft1e.=Qrga~isation:ag4:-~l1ctì()nin~()ftheGgiirt;

(2) The Státute Ìs attached to tils Agreement. It may be ,amended by 'decision of 

' 

the Mixed

Committee, on the basis' of a proposal from, the Court. However, such amendments shall not

contradict or alter the provisions of tils Agreement.

(3) The Statute shall guarantee th~t the functionìng of the Court is organised in the most efficient" 

and cost effective manner and shall ensure equitable access to justice.

Artcle 22

Rules of Procedure

(1) The Rules of Procedure shall.l~y, down the details of the proceedings before the Court., They

shall comply with the provisions of tils Agreement and ofthe Statute.

(2) The Rules of Procedure, are attàched to this Agreement They may be amended by decision of, .,
the Mixed Committee, on the basis of a proposal from the Court However, such amendments shall

not contradict or alter the provisions of tils Agreement or the Statute.

(3) The Rules of Procedure shall 
'guarantee that the decisions of the Court are oftheilghest quality, .

and that proceedings are organísed. in the most effcient and cost effective maner. Th~y shall

ensure a fair balance~etweenthe legìtimate interests of all parties. They shall provide for the

requitéd level uf discretìon for the judges without impairing predictabì1tyof proceedings for the

parties.

\
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Ci) The Cour shall establishits Rules otProcedur.

(2) Thse Rules shall requie the aproval of the Council" actng by a qualified majority (an the

Mixed Committee).

Article 23

l=prUP-(frtìoimJìty~ness"~~icøblllBHøBS----~~~",

(1) The Court shall deal with Htìgation in ways wlich are 'proportionate to its importance and

complexity.

(2) The Court shall ensure that the rules, proc~dures and remedies provided for in this Agreement

and in the Statute are used in a fair and equitable mannerwand shall not in particular do not

distort competition.

Article 24

Case management

The' Court shall actìvely' manage the cases before it' in accordance with the Riiles' of Procedure

without impairing the freedom of the paries to determine the 'subject-matter and the supporting

evidence of their case.

Article 25 '

Electronic procedures

The Cpurt shall make best use of electronic procedures, such as ele~tronic filing of submissions of

the parties and stating of evidence in electronìc form, as well as video, conferenCÌng for overall

cOmmunicatìon, in accordancewith.theRules of Procedure.
, ,

y
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Article 26

Public proceedings

The proceedings shall be open to the public unless the Court decides to make them, to the extent

necessary, confidential in the interest of one _ of the paries or other affected persons, or in the

general interest of justice or public order.

-~~~,-"ArticIß"-i1=::-:=-==~~CC'--7-'----=='::::-~ _.c==--c-''c.,~_=___,_c_==__=,=__===__;_==_===è::==__==__=::__=_=_=::==--=

Parties

(1) Any natual or legal person, or any body equivalent to a legal person entitled to initiate
proceedings in accordance with the, applicable law ()fthe Contracting Party concerned, shall have

access to the Court in order to intiate-b actìons, to defend itself against actions, or to seek

application of the-procedures and remedies provided' forforeseen in tils Agreement and in6f the

Rules of Procedure.

(2) The holder of an exclusive licence in respect of a 
patent shall be entitled to initiate proceedings

_ befor¡e the Court in the same way as the proprietor of a patent, provided that the patent proprietor is

given prior notice, unless the licensing agreement provides otherwise., -
l

(3) The holder of a non-exclusive licen6e shall not be entitled to initiate proseedings .before the

Court, unless the patent proprietor is given prior notice and in so far as expressly permitted by the
i

licence agreement.

(4) In proceedings initiated by any licence holder, the patent proprietor shall be entitled to join them

as apáry.

(5) The validity of a patent cannot be contested iii infrngement proceedings inìtìated by the holder

of a licence where the proprietor of the patent does not take part in the proceedings. The party in

infrngement proceedings wanting to, contest the validity of a patent - shall have to inìtiate

proceedings against the proprietor.

"

ì
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(6) Any other natural or legal person, or any body equivalent to a legal person entitled to initiate

pro'ceedings in accordance with, the applicable law of the Contracting Party concerned, who is

directly árid individually concerned by a patent, may inìtìate proceedings in accordance with the

Rules of Procedure.

Article 28

Representation

_, ~Ji.2n_~~~J~.i~art~§:~~li~iQk__~e.!~P!~!~nt~~.J:i'.'l~~YÆ:ts~~autlIo#ze4=10__~p'ractì§.,"'-b_efore_~.:£2.l.rt~Qf:a.':" _

Contractìng Party. These representaties may be assisted by a,

(2) Paries may also be represented by European Patent Attorneys who are, who isa national of a

Contracting Party entitled t.o act as professional representativeâ before the European Patent Office

pursuant to Aricle 134 of the European Patent Convention,' who have appropriate qualificatìons

such as a European Union Patent Litìgation Certificate and who are authorizett to represent parties

before a court of a Contracting party. (hereafter: European Paten Attorney), and/or by patent

attorneys with proven paten litigation experence in accordance yiith the Rules of Procedure.
(

(l2)'The requirements for ~ua1ificatìons pursuant to paragraph2 shall be established by the Mixed 

Committee on the basis ~f a proposal from the Commission. A list of European Patent Attorneys

entìtled ' to' represent parties before the Cour! shall be kept by the Regîstrar. NohvithstandiIig

paragraph , 1, European Patent Attorneys and paten' attrneys who, either have proyen patent, ,
litigation, eKperence or '.vho' are in possession of a European Unon Patent Litigation Certficate

may represent the partes in actons for' revocation or declarations, of non infrngemen of a paten

before the central division.

(1~) Representatives of the parties an their assistans shall enjoy the rights and immunites

.necessary to the independent exercise of their duties, under the c6hditions laid down in the Rules of

Procedure.

-I (~4) Representatives of the parties an their 

assistans sháii be obliged not to misrepresent cases or

facts before the Coureitlier knowingly or with good ireasons to know.

14970/08
ANNEX

LK/lo 25

ENDGCI



CHAPTER 11 - LANGUAGES OF PROCEEDINGS

i
Article 29

Language of proceedings at the Court of First Instance

(1) The language of proceedings before any local or regional division is(~re) the official European

Union language(s) of the Member State or the official language(s) of other Contractìng Paries

h0sting:the"relevatit:diviiSi0nf'0r4h(F0ffiGial=language(:,):cd~esignated:cby,gontraGtiUg=F-arties:csharing:ca -=~-=

. _.!~æSJnal~~iYrcS!~nL:.__,..-----~~.----- --
(2) Notwithstanding paragraph 1, Contracting Paries may designate oneofthe offcial languages of

the European Patent Organisation as the language ófproceedings of their local or regional division.

(3) Paries shall be entited to agree on the use of the language in which the patent was granted as

language of proceedings subject to approval by the relevant division. If the division concerned does

not approve their choice, the parties can request that the case is referred to the ceiitral division.

(4)' '(At the request of one of the partìes and after liavìng hear' the other 'parte(s)) / (With the

agreement ofthe parties..J the relevaptlocal or regional division can, ongr6unds of convenience and

fairness, decide on the use of' the . language in which the pateiit was isgranted as language of

proceedii;gs.

(5) The language of proceedings at the central division is the language in which the patent
concerned was granteq.

Article 30 "
L~Jiguage of proeeedings at the Court of Appeal and for petition for further appeal review

(1) The language of proceedings before the Cour òf Appeal shall be the language of proceedings

before the Court of First Instance.
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(2) Paries shall be entited to agree on the use of the language in which the patent wasis granted as

language of proceed,ings.

(3) In exceptional cases and to the extent deemed appropriate, the Court of Appeal may decide on

another European Unon offcial language or the offcial language of a Contracting Pary vlliich is

not a Member State as the language of proceedings for the whole or par of the proceedings, subject, ,
---~-----,---t()=agreeinent::by-=the=partiesr

(4) The'language of proceedings for petìtion for further appeal (cassation) the re:viè'y procedure

shall be the language of proceedings before the Court of AppeaL.

Article 31

Other language arrangements

(1) Any division of the Court of First Instance concered and the Court of Appeal mayshall be

entitled, to the extent deemed appropriate,tedispense with translation requirements.

(2) At the request of one of the parties, and to the extent deemed appropriate, any division of the

Court of First Instance and the Court of Appeal shall provide interpretation facilities to assist the

partie(s) concerned at oral proceedings.

CHAPTER III - PROCEEDINGS BEFORE THE COURT

Article 32

Oral, interim and written procedures

(1) The proceedings before the Court shall ,consist of a wrtten, interim, and oral,procedure, in
""

accordance with the Rul/ys of Procedure. All procedures shall be organized in a flexible and

balanced maner-,

"
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(2) In the interim pr~cedure, after the wrtten procedUre and if appropriate, the, Jjudge acting as

Rapporteur, subject to a mandate of the full panel and designated in accordance with the Rules of

Procedure, shall be responsible for convening an interim hearing. He shall in particular explore the

possibìHty for a settlement.

(3) The oral procedure shall give parties the opportnity to explain properly their arguents. The

-'___~I=€ourt~maYf:wÐll.the=a~eement--0Fthê=ParieS'FdiSpense=with=th~FoFal=pr0eëdur(f. _,~_~~_~~_:.."----=..c

Article 33

MeanS of evidence

(1) In proceedings before the Court, the meMs of giving or obtaining evidence shall include in

paiicular the following:

W hearing the parties;

il requests for information;

ßì production of documents;

ßl hearing witnesses;

(e opinions by e:(perts;

il inspection;

úù comparative tests or experiments;

íhsworn statements in wrtìng (affidavits).

~

(2) The Rules ,of Procedure shall govern the procedure for takìng suchevidence.Qu~stioning of

Witnesses and experts shallbeûnderthe control ofthe Court and be limited tòwhat is necessar.

Article 33a

Burden of proof

The burden of the proof of facts, shall be,Oll the partyre1yÌ.itg'on those facts.
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Article 34

Reversal of burden of proof

(1) If the subject-matter ora patent is a process for obtainìng a new product, the identical product

when produced without the oonsent of the proprietor shall, in the absence of proof to the contrar,, '.
be deemed to have been obtained by the patented process.

_.. -.--.-.---.------:7'---.-.-'-------~---.------.---~..-----~-----._----~-"._-------_.-~.-~-------...--~-----.--.-----.----.-.-----..-.-.~--~-.-------.-------.,-----__..-.

.~,-(f)_Th~_~l!~~.~lial1.,,~PI'iyjftlie,t'ejs,.,a...Sl,lJ?,SJ£lli~LlikeliliQ.9_4!hat!ke ,iCl~l1ti£a.1QfQ.d~l;9t'~W.as...inaCle"Qy

the process and the proprietor of the patent has been unable, despite reasonable efforts, to determine

the process actually used.

(3) In the adduction of proof to the contrary, the legitìmate interests of the defendant in protectìng

his manufacturing and trade secrets shall be taken into account.

CHAPTER iv - POWERS OF THE COURT

Article34a

General

(1) The Court may impose such measures, procedures and remedies as are laid down in tils

Agreement and may make its orders subject to othercondìtons, in accordance with the Statute aiid

the Rules of Procedure. .

(2) The Court shall take'due account of the interest of the parties and shall~hefore making an order,

give any party an opporlnìty to present Ìts interests unless tils is incortpatìble with an effective

enforcement of such order.
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Article 35

Order to produce evidence

(1) Where a pary has presented reasonably avai1~bleevidence sufficient to support its claims and

has, in substantiating those claims, specified evidence which lies in the control of the opposing

.pary or a third pary, the Court may order that party to produce such evidence. Such order shall not

result in an obligatìon of self-incriminatìon.

.",_.(2J-QrLãpplî:cãtìonnyapãly. tñe.-_CõcufCmaY_.Qfcief,--:ünder.=tñe~same-coi:diìiQns_a.S-.sp.eQìfie.â=m=_.,,=-=~

paragraph 1, the communìcatìon of ba1ling,financial or commercîal documents under the control'

of the opposing pary.

Article 35a

Order to preserve evidence and to inspèct property

. (1) The Court may, even before the commencement of proceedings on the merits of the case, on

application by a party who has presented reasonablyavailable evidence to support the claim that the

patent right has been infrnged or is about to be infrnged, order prompt and effectìve provisional

measures to preserve relevant evidence in respect of the alleged infrngement.

(2) Such measures may include the detailed description, with.or without the taking of samples, or

the physical seizue of the infrnging goods, and, in appropriate cases, the materials and implements

used in the productìon and/or distrbutìon ofthese goods and the documents relatìng thereto.

(2a) The inspection of the premises shall be conducted by a person appointed by the Court in

accordance with the Rules of Procedure.

"
)

" /
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(3) At the inspection of the premises the requesting party shall not be, present itself but may be

represented by an independent professional practìtioner whose name has to be specified in the

Court's order.

(4) The measures shall be taken, if necessar without the other par having been heard, in

paricular where any delay is likely to cause irreparable har to the proprietor of the patent, or

where there is a demonstrable risk of evidence being destroyed.
,-- - ------ ------- -----------------

1__~~~-..-~-.,=~(~)~M1ere-11elfSllres~tQ1')resery¡n~yiJlellÇ_e~Rre__ad;gpte4F.itbQtlttlie-Qtber-PflrtY":lriiviI1KQeelljieal"cl;~lh-e. .--~-i '
paries affected shall be given notice, without delay and at the latest immediately after the execution

of the measures at the latest. A review, including a right to be heard, shall take place upon request

of the paries affected with a view to deciding, within a reasonable period after the notification of

the measures, whether the measures shall be modified, revoked or confirmed.

(6) The Cour shall ensure that the measures to preserve evidence are revoked or otherwise cease to

have effect, upon request of the defendant, without prejudice to the damages which may be claîmed,

if the applicant does not initìate, witlin a period not exceeding 20 working days or 31 calendar

days,wmchever is the longer, proceedings leading to a decision on the merits of the case before the

Court.

(7) Where the measures to preserve evidence are revoked, or where they lapse due to any act or

omission by theapplicant~ or where it iSisubsequently found that ,there has been no infrngement or

threat of infrngement of the patent right, the Court may ' order the applicant, upon request of the

'defendant, to provide the defendant appropriate compensatìon for any injury caused by those

measures.

14970/08
ANNEX

LK/o 31

ENDGCI



Article 35b

Freezing orders

The Court inay order 'a pary to refrain from removing from its jurisdictìon any assets locateq there,

or from dealing in any assets, whether located within its jurisdiction or not.

Article 36

----.=-eòurt~e~ì!e,tl~~_=-~-:

(1) Without prejudice to the possibilty for the paries to produce exper evidence, the Court may at

any tìme appoint court experts in order to provide expertise for specifi£ed technical aspects of the

case.

(2) To tils end, an indicative list oftechnical expertsco'/erng all technoal fields shall be dra~nup

by the Court in accordance with the Rules of Procedure and kept by the Registrary.
~

I (3)Thecourttechcal experts 

shall gUarantee independence and impartiality.

(4) Expert advice given to the Court shall be made av:aì1able to the parties who shall have the

possibì1ty to comment on the advice given.

Article 37

Provisional 'and protective measures

(1) The Court may grant injunctions against an alleged infrnger or against a tilrd pary whose
intermediary services are used by the alleged infrnger, on a provisional basis, intended to prevent

any impending infr:igement, to forbid the cohtinua.tion of t~e alleged infrngement or to make such

continuatìon subject to the lodging of guarantees.
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(2) The Court shall have the discretion to weigh up the Ìnterests of the paries and in paricular to

take into account the potentìal harm for either of the paries resulting from the granting or the

refusal of the injunctìon.

(3) The Court may also order the'seizure or delivery upofthè goods suspected ofinfrnging a patent

right so as to prevent their entry into or níovement within the channels of commerce. 'If the injured

pary demonstrates circumstances likely to endanger the recovery of damages, the Coùrt may order

.tQe.Prec(l!1!iQhatysei~~Qf!he.i)lQya,nJe~cljl1Qyl!ljJePrQÍ!eitYQitlie, altegegjJ1m.ngel",.il1_cI1.tlÌJ1K.,.' " , , )
.. tb;è.Qlöe.ktllgJîf:is1het:1fa1j-=a:~Qt¡t~-=mi(:tQth~f:~SS'ets; ---~-.- ."'. -- ... ...----.- . ---- .---, -~ ... - -. -- --.

I (4) The 

Court may, in respect of the measures referred to in pa:áigraphs 1,4 and 3, require the

applicant to provide any reasoiiable evidence in order to satisfy itself with a sufficient degree of

certainty that the applicant is the right-holder and that the applicantsright is being infrnged, or that

'-such infrngemenfis imminent.

(5) Aricle 35a, paragraphs 4 to 7 shall apply by analogy to the measures referred to in tms Aricle.

Article37a

Permanent injunctions

. )
(1) Where a decision is taken finding an i~frngement of a patent,' the Court may grant an injunction

aimed at prohibiting the continuation of the infrngement. The Court may 'also grant such

injunctìolis against an intèrmediary whose services are being used bya third pary to infrnge a

Piitent right.

(2) Where appropriate, such injunction shall be subject to a penodic penalty payment payable to the

Court with a view to ensuring compliance.
)
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I

Article 38

Corrective measures in infringement proceedings

(1) Without prejudice to any damages due to the injured party by reason of the infrgement, and

. without compensatión of any sort, the Cour may order,. at the request of the applicant, that

appropriate measures be taken with regard to goods found to be infrnging patent rights and, in

appropriate cases, with regard to materals and implements principally used in the creatìon or

_ ita.Iliifactuleofthos~goQd~._ ...__.__.__

(2) Such measures shall include:

(a )a-declaration of the fact of infrngement;

(b) recall from the channels of commerce;

(c) deprivingethe product from its infrnging property;

(d) defitrtìve removal 
from the chanels of coinerce; or

(e) destrction.

(3) The Court shall order that those measures be carred out at the expense of the infrnger, unless

particular reasons are invoked for not doing so.

(4) In considerig a request for correctìve measures, the need for proportionality between, the

seriousness of the infrngement and the remedies ordered, the wilingness of the pary concerned to

convert the materials into a non-infrnging state, as well as the interests of third paries shall be

taken into account.
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Article 38a

Decision on invalidity of a patent

(1) The Court shall decide on the validity of a patent on the basis of a direct action for revocation or

a counterclaim for invalidity.
\

ilThe Court shall revokedeclafe a patent iirvalìd, either entirely or parly, on the grounds referred

__,___' tbIn Article'13.8d2amgnmb_l,~.Q.üli~ÁYr.QpeIDl.iit~lltQQl1yel11i9JIQLM!£~LiS,_imr~gtaP.iLl,_Qflhe._~.

CÖtrncitR-egqla:tiön(e.c)JSö'.:',:.,::öfi;ihtCCöïtumJYpatenf.--..'__c~,.. '

,I '(l.Çl) The Court 

shall limit the patent by a corresponding amendment of the claiins anti revoke the,

patentin par ifthe grounds for revocation affect the patent oply in part.

(4) To the extent that a patent has been revoked it sha1l be deemed not to have had, from the outset,

in the case of a Community patent, the effects specified in Aricles 7 and 8. of Council Regulatìon

(EC) No. r...1 on thé Community patent, and in the case of a European patent, the effects specified

in Aricles 64 and 67 of the European Patent Convention.,

(~irWhereas the Court, in a Jìnal decision, has revokeddeclared a patent invalid, either entìrely or

partly, it shall send a copy of the decision to the European Patent Offce and, with respect to a

European patent, to the natìònal patent office of any Contracting Party concerned.

''.
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Article 39

Power to order the communication of information

(1) The Court may, in response to a justified and proportionate request of the plaintiffelaimant and

in accordance with the Rules of Procedure, order an alleged infrnger par Ea1legedly)înfrnging of

the patent to inform the plaintiff claimant of:

_ta)theQrigi1:aiid.distrilm1iQl1çhaimelsQtthejiifrnglng.gQQils.Qr,PlQçesses;.

. (o).tne,' qUantites-' Iir9QUcell; 'mai:ü.ifácfufed,-.delivel'e:d;EeceiVedõi' ófdered,-as-wellasJh:eprice..,.

obtained for the goods in question; and

(c) the identiy of any third person involved in the productìonor distribution of infrnging goods or

in the use of an infrnging process.

(2) The Court may, in accordance with the Rules of 
Procedure, also order any other person who:

(a) was found in the possession ofinfrn'gng goods or in the use of an infrnging process;

(b) was found to be providing services used in infrngingactìvìtes; or

(c) who was Ìiidicated by the person referred to in (a) or (b) as being involved in the production,

manufacture or distrbution of the goods or processes or in the provision of the serices,

to provide the injured pary with the informatìon referred to in paragraph 1 Ea), (b) and (c).

Article 40

Protection of confidential infq~mation

To protect a party's or a third pary's trade secrets, personal data or other confidential information,

or to prevent an abuse of evidence, the Court may order that the col1ectìon and use of evidence in

proceedings before it be restricted or prohibited or that access to such evidence be restrcted to

certain persons.

ì
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Article 41

Award of damages

(1) The Court may, at the request of the injured party, order the infrnger who knowingly, 
or with. .- l

reai:onable grounds to know, engaged in a patent infrnging actìvity, to pay the injured party

damages appropriate to the prejudice actually suffered as a result of the infrngement.

(ilJ'heJl1jl.r,ecl P~a.YSliflll,J()Jhe~KtentR9ss,lbl~, ne..restQregii thepo.sìll()ltlillW:91.ie liayepeen in

:tttioítlttngelj~n.tnad-tãken.place:'dtneìn.frgernMtyîfifttigiilgtbe ii¡l~sb.all:îJ~t benefit 'ffØin

the infrngement. However, damages shall not bepunìtive.

(3) When the Court sets the damages:

(a) it shall take into account all appropriate aspects, such as the negative economic consequences,, .
including lost profits, which the injured pary has suffered, any unfair profis made by the infinger .

and, in appropriate cases, elements other than economic factors, such as the moral prejudice caused

to the injured pary by the infrngement; or

(b) as an alternative to (a), it may, in appropriate cases, set the damàges as a lump 
sum on the basis

of elements such as at least tne amount of the royalties or fe~s which would have been due..if the

infrnger had requested authorisation to use the patent in question.

r
(4) Where the infrngers did not knowingly, or with reasonable grounds to know, engage in

infinging activity, the Court may order the recovery of profits or thepa)ment of
compensatìondamages. r
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Article 42

Legal costs

(1) Reasonable and proportionate legal costs and other expenses incurred by the successful pary

shall, as a. general rule, be borne by the unsuccessful pary, unless equity requires otherwise.

(2) ,Where a party succeeds only in par or in exceptional circumstances, tp.e Court may order that

.. ... ÇQsts l.eaPROrtiollecieQllita.1JlY or tJ:a.ttlle pa.ities bellJbelrQWUc;osts._

(3) A party should bear any unnecessary costs it has caused tl:e Court or another party.

(4) At the request ofthe defendant the Court may order the plaintìffto provide adequate security for

. the legal costs and other expenses incurred by the defendant wlich the plaintiff may be liable to

bear.

')

. Article 43

Court fees

(1) Parîes to proceedings before the Co~shall pay court fees. The court fees shall beset by fthe

Mixed Committee., on a proposal submitted by the Commission. .
\

(2) The amount of the court fees shall ensure a right balance between the principle of fair access to

justice and an adequatecontrbutìon of the parties for the services rendered by the court.:rThe

level of the court fees shall be reviewed periodically.

)

(3) Court fees shall be paid in advance. Any pary which has not paid a prescribed court fee may be

excluded from further participation in the proceedings.
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