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Subject : Draft Agreement on the European Union Patent Court and draft Statute

Delegations will find in Annex a Presidency working document containing a revised version of the
Draft A’grc?ement ’oh -the European Union Patent Court, for djscussion é‘g the méetin’g of the

' Iﬁtellectdal Property (Patents) Working Party on 11 November 2008. This revised versibn takes
account of the discussions in £he Working Party on 24-25 July 2008 and on 11 September 2008 as
well as of written comments submitted by delegations.

’ Deleg\étions will also find in the Annex to the Draft Agreement a revised draft St’étute of the

- European Union Patent Court and the list of issues to be included in the Rules of Procedure.
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" WISHING to improve the enforcement of patents and to enhance legal certainty by ‘setting up a

European Union Patent Court for litigation related to the infringement and validity of patents,

ANNEX

EUROPEAN UNION PATENT COURT —
DRAFT AGREEMENT

THE CONTRACTING PARTIES,

‘CONSIDERING that co-operation amongst the countries of . Europe in the field of patents ’

contnbutes s1gmﬁcantly to the. 1ntegrat10n process in Europe 1n partlcular to the estabhshment of an

~internal ,mafkeﬂt ,wltlnn;theEurop.ean;Economlcr;A:raea;eharae,teﬁﬁédfbyfthﬁeffﬁe?m vemment of goodss———— =+

and services and the creation of a system ensuring that competition in the internal market is not

distorted,

CONSIDERING that the fragrnented market for patents and the significant variations between

national court systems are detrimental for innovation, in particular:for small and medium sized

enterprises which have difficulties to enforce their patents and to defend themselves against

unfounded claims,

3
\

. \ |
CONSIDERING that the integrated and exclusive European Union Patent Court shall be set up for

Community patents and European patents designating the Contracting Parties, under the necessary

legal control of the Court of Justice of the European Communities, and that the present Agreementit-

shall be open for all Contracting States of the European Patent Convention,

CONSIDERING that the European Union Patent Court shall be designed to ensure expeditious and

' hlgh quality decisions, str1k1ng a fair balance between the interests of right holders and other parties

and taking into account the need for proportlonahty and ﬂex1b111ty,

e

'HAVE AGREED AS FOLLOWS:
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PART I - GENERAL AND INSTITUTIONAL PROVISIONS
CHAPTER I - GENERAL PROVISIONS

Article 1

" European Union Patent Court -

A Jurlsdlctlonal system- for the- settlement of litigation- related to the- 1nfr1ngement and- va11d1ty of-

Commumty patents and European patents 18 hereby establrshed To th1s end the Europ,eanljnron

'Patent Court is created

- Article 2

Definitions
(1) "Court" means the European Union Patent Court. .

(2) "Cornmumty Patent” means a patent w1th1n the meanlng of Article 2, paragraph 1, of Regulatlon
(EC) No.. . on the Communlty patent

(3) "European Patent” means a - patent granted under the provisions of the European Patent

Convention designating one or more Contracting Parties to this Agreement.

(4) "European Patent Convention"- means the Convention on the Grant of ' European Patents of

5 October 1973, as amended.

(5) "European: Patent Ofﬁce" means the organ carrymg out the grantmg of patents as estabhshed by
Article 4, paragraph 2(_) —pe}nt—a)—of the European Patent Conventlon

(6) "Patent" means a Community patent and/or a European patent.

(7) "Statute" means the Statute of the European Union Patent Court which is attached to an-iitegral
partofthis Agreement. B ST ‘

Cy
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(8) "Rules of Procedure" means the Rules of Procedure of the European Union Patent Court which

are attached to this Agreementestablished-by-the-Court-in—accordance—with-theprovisions-ofthis

Agreementand-the Statute.

(9) "Contracting Party" means any State party to this Agreement and/or the European Community.

77—7—7(10) "Member State" means-a-Member State of the European: Umonﬂ e e e

7 (711 )’;"ébiihcﬂ" meaﬁg the Couﬁcil eﬂf:the. Eﬁropeen, Umon

v

(12) "Commission" means ’rhe Commission of the European Community.

Article 3 _
Scope of application

/| This Agreement shall apply to any
(a) any-Community patent;

(b) any-supplementary protection certificate issued for a Community patent;
(¢) compulsory licences in respect of a Community patents;-

(@) aen!yLEuropearr patent which was granted and not yet lapsed atk the date referred to in Article 59 or

was granted after that date; without preJudlce to Article 58; and

(e) any-application for a patent which is pendmg at the date referred to in Article 59 or ﬁled aﬂer

that date.
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Article 3a
Legal status*

(1) The Court shall have legal personality.

(2) In each of the territories of the Cdntracting Parties, the Court shall enjoy the most extensive

I legal capacity accorded to legal persons under the national law of that State.

SN

“ourt shall be represented by the Presidentof the Coturt. — =

Article 3b

_ Privileges and immunities -

The Protoc.o.l‘ on the Priviléges and Immunities of the European Communities shall apply to the

Court.

Articlé 3c
Liability
(1) The contractual liability of the Court shall be governed by the law applicable to the contract in

question.

2) The non-contractual liability of the Court in respect of any damage caused by it or its staff shall
be governed by the law of fthe State of seat of the organ of the Court concerned}.
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CHAPTER II - ORGANS OF THE COURT

Articie 4
The Court

-

(1) The Court shall comprise a Court of First Instance, a Court of Appeal and a Registry.

" (2) The Court shall perform the functions assigned to it by this Agreement. — —

 Article5

The Court of First Instance

(1) The Court of First Instance shall comprise a central division as well as local and/er regional

_divisions.
- (2 A local division shall be set up in the territory of a Contracting Party upon its request.

(3) An additional local division shall be ‘'set up in the territory of a Contracting Party upon its
request when more than one hundred patent cases per calendar year have been commenced in that
Contracting Party during three successive years prior to or subsequent to the date referred to in
Article 59. The maximum number of divisions per Contracting Party shall be three.

(4) Contracting Parties hosting a local division shall designate its seat and provide the facilities- '

necessary for that purpose.

(5) A regional division shall be set up for two or more Contracting Parties, upon their request. Such
Contracting Parties shall désignaté the seat(s) of the division concerned. The regional division may -

hear cases in multiple locations.

(6) The central division shall have its seat in /...].
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Article 6
The-Courtof-Appeal [ ransferred to new Article 7|

Article 6-7

Composition of the paﬁels of the Court of First Instance

(1) Any panel of the Céurt of First Instance shall have a multinational compo'sition. Without -

“prejudice o paragraph 5 and toArticle 152, paragraph 2-(7), it shall sit in'a composition of three

2) Any panel of a local division shall sit in a composition of two permanent Jjudges, who shall be |

nationals of the Contracting Party hdsting the division concerned, and one jFudge from the Pool of

Judges.

(3) In Contracting Parties where during a perilcl)d of three successive years more than fifty patent
| cases per calendar year have béeﬁ commenced at vﬁ‘rst instance, the third Jjudge referred to in
paragraph 2 shall serve on a permanent basis at thq local division. In other Cbn%racting Parties a
l judgemember ef_—éhe—Pe,el—ef—}udgeé—shall be allocated from the Pool of Judges to the local division

on a case by case basis.

(4) Any panel of a regional division shall sitin a composition of two permanenf J’judges: chosen
from a regional list of Jjudges, who shall be nationals of the Contracting Parties concerned, and one

Jjudge from the Pool of Judges who shall not be a national of thé Contracting Parties concerned.

(5) Without prejudice to paragraphs 2 and 4, any local or regional division may requesf, where
appropriate, and after having heard the parties, the President of the Court to allocate from the Pool
of Judges a technically qualified j#udge with qualifications and éxperfence in the field of technology

concerned. In cases where such a technically qualified judge is allocated, no further technically -

qualified judge has to be allocated under Article 15a, paragraph 2(a).
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(6) Any panel of the central division shall sit in a composition of two legally qualiﬁed -Jjudges and
one technically  qualified Jjudge allocated from the Pool of Judges with quahﬁca’uons and

~ experience in the field of technology concerned

Article 7
The Court of Appeal

(12) Anvpanel of the Court of Appeal shall sit in a multindtional coniposition of :ﬁve‘iudges. It

shall sit in a combosition' of three legally qualified judges and two technically qualified judges.

(23) Anv panel of the Court of Appeal shall be chaired by a legally qualiﬁéd judge. -

(34) The panels of the Cc\)urt of Appeal shall be set up in accordance with the Statute.

(4) The Court of Appeal shall have its seatin /...].

- Article 8
The Registry

(10 A Registry shall be set up at the seat of the Court of Appeal. It shall be managed by the

‘Registrar and perform the functions assigned to it in accordance with the Statute.
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(2) ‘Sub-registries shall be set up at all divisions of the Court of First Instance.

| (3).The Reglstry shall keep records of all cases before the Court. Upon ﬁhng1 the sub-registry
concerned shall notify every case to the Reg1stry '

: l (4) The Court shall appoint the Registrar. and lay down the rules governing his service.

'Artlcleg:,,' . i o o ST e T o i ;'f,:,,:' 3 7’,;' R = ,,: ,77,:,:,,, ',',"Vi?:' '5','}}:': z :',f STTITNILETL TR o . —'j' .

(1) An Advisory Committee shall be set up. Itwhieh shall assist the Council {and the Mixed
Comm1ttee} in the preparation of the appointment of the Judges of the Court—sha}}beset—up

(2) The Advisory Committee shall comprise patent judges and practitioners in pateht law and patent

litigation with the highest recognised competence. They shall be appointed, in accordance with the

procedure laid down the Statute—by—the@em&eﬂ—f&&d—ﬂa&%*ed—@emm*ﬁee} for a term of six years. -
They-and may be re-appomted '

(3) The composition of the AdVisory COmmittee shall ensure a broad range of relevant expertise
and the broadest possible geo graphic distribution within the territory of the Contracting Parties.

(4) The Advisory Committee shall elect a chairperson from among its members. It shall adopt its
J ' . , .

_rules of procedure.
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CHAPTER III - JUDGES OF THE COURT

Article 10
Eligibility criteria

€)) The Court shall comprise both legally‘q‘ua_.liﬁed judges and technically qualified jJudges. Judges

shall ensure the highest standards of competence and proven cxperiencé in the field of"patent

—- | htigation. —

| (2) Legally qualified j¥udges shall be qualified for judicial functions at the national level. They-shalt

(3) Technically qualified jFudges shall have a university degree and proven expertise in a field of

technology. They shall also have proven knowledge of civil law and procedure. " .

 Article 11

- Appointment procedure

(1) The jFudges of the Court shaﬂ be appointed_in accordance with the foliowing procedure:

(a) the Advisory Committee shall establish a list of the most suitable candidates, in accordance with

the Statute;

(b) on the basis of this list the Council shall select nationals of Member States of the European

S

Union who it proposes to the Mixed Committee for appointment as judges of the Court;

(c) on the basis of this list the Contracting Parties who are not Member States shall select candidates

who they propoée to the Mixed C‘ommittee'for appointment as judges of the Court;

(d) the Mixed Committee shall take a decision acting by common accord.

14970/08
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(2) The implen'lenting pfovisions shall be provided for in the Statute.

Artlcle

i J udlclal mdependence and unpartlahty

0] The "Court, its jfudges and the Registrar shall enjoy judicial independence. In their deciéioﬁs, the

A j¥udges shall not be bound by any instructions.

(2) Legally qualified judges and tFechnically and-legally qualified j-}udges who are full-time
permanent-Jjudges of the Court may not engage in any occupation, whether gainful or not, unless

otherwise provided for in this Atticle or whereﬁ an xceptlon a&emp&erms exeep&e&al—l—ygranted by
the Couneilforthe Mixed Comm1ttee}

(3) The exercise of the office of a legally qualified jFudge shall not exclude the exercise of other

judicial functions at the national level.

(4) The exercise of the ofﬁce of a techmcally quahﬁed _1Judge who are part-tim eﬁet—pemaﬂeﬁt'
Jjudges of the Court pursuant to Article 13, paragraph 2, shall not exclude the exercise of other

functions provided there is no conﬂlct of 1nterest. N

| (5) In cases of a conflict of interest, athe j.ludées shall not take paft in proceedings. Rules governing ‘
conflicts of interest shall be provided for in the Statute.
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Article 13
Pool of Judges

(1) A Pool of Judges shall be set-draws up in accordance with the Statute.

(2) The Pool of Judgés shall be composed of ﬂ legally gualified judges and technically quaﬁﬁed,
jFudges from the Court of First Instance who are full-time judges of the Court. -as-well-as Moreover

v Hudgesofthe-Court:——————

the Pool_of Judges includes at least one technically quali,ﬁedj{ldge—mélﬁber with quali‘ﬁcati‘ons and
experience per field of technology. o |

- | (3) Where provided in this Agfeement or the Statute, At-the request-of alocal-orregional division

the judges from the Pool of Judges shall be allocated to the division concemed,‘bv the President of

the Court-shall-allocate Judgesfrom-the Pool-of Judges-to-the-division-concerned. The allocation of
j#udges shall be based on their legal or technical-andlegal expéﬂise, linguistic skills and proven

experience.

Article 14

~ Training Framework

(1) A training framework for jFudges shall be set up in accordance with the Statute in order to ;

improve and increés_e available patent litigation expertise and to ensure a broad geographic

distribution of such specific knowledge and expetience.
* (2) The training framework shall in particular focus on:

(a) internships in national patent courts or divisi/dns.of the Court of First Instance hearinghaving a

substantial number of patent litigation cases;

(b) improvement of language skills;

14970/08 LKMo 12
ANNEX R - DGCI. N ' ~“EN



(c) technical aspects of patent law; ‘ 7
- (d) the dissemination of knowledge ahd expeﬁence inen civil prbcedur,e for techniéaily qualiﬁéd
7 iJudges; | | ' | ’
’ (© the preparation of candidate-jfudges.

(3) The training framework will provide for ‘continuous ,fraining. Reg_ular‘ meetings will be

: | organized between all jfudges of the Court in ord‘_erbto discuss"develo;pments in patent law and to

~==——ensure consistency of jurisprudencer = e

‘ . CHAPTER IIIA — SUBSTANTIVE LAW. o
" Article 14a _ , |
| Applicable law relating to patents . S&bst&n&ve—patent—lmv

s

For the purpbse of litigation under this Agreement the Court shall base its decisions on: |

(a) this Agreement‘ , , ‘
| (b) Council Regulation (EC) No ... on the Community patént; 7
(c) the European Patent Conventioﬁ;— , ‘
(d) national law Which has been adopted by the Contracting Parties to implement Article 65, Article
67, ‘paragerhS 2 and 3 an,d‘Article 70, paragraphs 3 and 4, of the European Patent Convénfion; )

R ao ot F No-QR1A NO6-_ofthe E anesan P meaen nd-the NN a N/ 006
313 H &1O VavAS a5 o H d arital and H . ay Vav
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(ei) any further provision of Community law and national law implementi_n;iCommunitv law, as

well as internatiorlal. agreements, applicable to patents, including Directive 98/44/EC of the

European Parliament arld of the Council of 6 July 1998 on the legal protection of biotechnological

inventions.
~Article 14b
Applicabie Application-of-civil law

o _To the extent that de01s1ons w111 ‘not-be-based- onvtherlegal “acts- referred to-in- ArtlcleF14aJr but shall e

: be based on natlonal cwll law the apphcable law w111 be determined in accordance with:

(a) Regulation (EC) No 864/2007 of the European Parliament and of the Council of 11 July 2007 on
the law applicable to non-contractual ob11gat10ns (Rome 10); ’ '

(b) Regulatlon (EC) No_593/2008 of the European Parliament and of the Council of 17 June 2008

on the law am)hcable to contractual obligations (Rome I);

() other applicable instruments or national rules of private international law-applicable-between-the
. .Y r . . S i

Article 14¢

Infﬁngement of European patents

A European patent shall confer on its proprietor the right to prevent any third party not having his

consent:

(a) from rnakihg, offering, puttihg on the market or using a product which is the subject—matter of <
‘the patent, or importing or stocking the product for these purpbseéé .

(b) from using a process which is the subject-matter of the patent or, when the third party knows, or

it is obvious i 1n the circumstances, that the use of the process is prohibited without the consent of the

' proprletor of the patent, from offenng the process for use;

O
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(c) from offering, putting on the market, using, importing or stocking for these purposes a product

obtained directly by a process which‘vis the subject-matter of the patent.

Article 14d

Indirect infringements of European patents ' ’

1A European patent shall also confer on its proprietor the right to prevent any third party not

Z?*———:havrng‘hls—consent from=supplying=or= oﬁenng to—supplTw1th1n'the—temtory*or—protectlon—auyffﬁwzwz;,M'

_ﬁ__i-*";*"f:“?';, Mﬁiheuhannanpartynentuf ( )

 essential element of that 1nvent1on for puttlng it into effect therern when the third party knows or -
it is obvious in the circumstances, that these means are suitable and intended for putting that

invention into effect.

(2) Paragraph 1 shall not apply when the rneans are staple commercial products, except where the

third party induces the person supplied to commit acts prohibited by Article 14c.

3) Persons performing the acts referred to in Art1cle 14e (a) to (c) shall not be con31dered to be

partles entltled to exploit the invention within the meaning of paragraph 1.

Article 14e

Limitations to the effects of the European patent
The rights conferred by a European patent shall not extend to:

(a) acts done privately and for non-commercial purposes;
(b) acts done for experinrental purposes relating to the subject-matter of the patented invention;
(c) the extemporaneous.preparation for individual cases in a pharmacy of a medicine in accordance

with a medical prescription or acts concerning the medicine so prepared,

14970/08 R . - IK/o . 15
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N

(d) the use on board vessels of the countries of the Union of Paris for the Protection of Industnal

Property, other than the Contractrng Parties, of the patented invention, in the body of the vessel, in

the machmery, tackle, gear and other accessories, when such vessels temporarily or accidentally

enter the waters of the Contractmg Parties, provided that the invention is used there exclusively for

the needs of the vessel;

(e) the use of the patented invention in the construction or operation of aircraft or land vehicles of

the countties of the Union of Paris for the Protection of Industrial Property, other than the

: ,,,\,uuuact1ng—Part1es~orof aCCGSSOI’ICS'OI suchzaireraft-or=land= Veh1

= accrdentallv enter: the terrltorv

e eiContractmg Partlesv — s ";:':"

EREEEE

® the acts spe01ﬁed in Article 27 of the Convention on Internat10nal ClV11 Av1at10n of 7 December

1944, where these acts concern the aircraft of a State, other than a Contracting State, beneﬁtmg

“from that Article.

Article 14f

Right based on prior use of the invention

Ariy person, who, if a national patent had been granted in respect of an invention, would have had,

in a Contracting Party, -a right based on prior use of that invention or a right of personal possession

of that invention, shall enjoy, in that Contracting Party, the same rights in respect of avEuropeari

patent for the same invention.

Article 14¢g

i

[Deleted and transferred to'the Draft Regulation on the Community patent]

\’) .

| Article 14h

[Deleted and transferred to the Draﬁ Regulation on the Community patent]
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‘CHAPTER 1V - JURISDICTION—A:LLOGA%PIGN—GF—GASES AND EFFECTS OF
DECISIONS

Article 15

Competence

—— f(fl**)f’[*’he‘6eur‘rshéll*have*exe‘iﬁsive*cenfpetene’ezinfresp;e’et'uf e

concernlng licences, or for a declaration of non—mfnngement

(b) actions or counterclaims for revocation; ,

(c) actions for damages or compensation derived from the provisional protection conferred by a
pubhshed patent application; | | |
(d) actlons relating to the use of the invention pnor to the grantlng of the patent or to the right based
on prior use of the patent; ’ L

(e) actions for the grant or ‘revoeation of compulsory licences in respect of Community patents

(f) actions on compensati(')n. for licences within the meénirtg of [Article 20, paragrap h 1] of Council
Regulation (EC) No.. ... on the Communlty patent; ‘

(g) actions relatlng tofer the grant or refusalfeveeatteﬁ of supplementary protection certlﬁcates

issued for a Commumty patents.

2 The national courts of the Contractmg Parties shall have jurisdiction in actions related to
Commumty patents and European patents whlch do not come within the exclus1ve jurisdiction of

the Court.
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Articie 15a

Jurisdiction in respect of infringement and validity .

(15) Actions for actual or threatened infringement, actions for damages orand compensation, actions
relating to the use of the invention prior to the granting of the patent or to the right based on prior

use of the patent, actions for the grant or revocation of compulsory licences_and on compensation

for licences, actions relatlng to-or the grant or refusal of supplementary protectlon certlﬁcates—aﬁd

€es; 'and~aet10ns—for =p ov131ona1—an¢—otect1ve—-f easures-or=injunetic

- (2) the local division hosted by the Contractiné Party where the actual or threat'ened infringement
has occurred or may occur, or the regionalr division in which this Contracting Party participates; or
(b) the local d1v1s1on hosted by the Contracting Party where the defendant is domiciled, or the
regional d1v151on in which this Contractlng Party participates.

If the Contractir’ig Party concerned does not host a local division and does not participate in a
- regional division, actions shall be brought before the central division. )
' 2% Where a counterclaim for revocation is brought in the case of an actlon for 1nfr1ngement ‘the
local or reglonal lelSlOIl concerned shall, aﬂer havmg heard the partles have the dlscretlon to
e1ther : e

* (a) proceed with both the infringement action and with the counterclaimrfor revocétiOn and request

'7 the President of the Court to allocate from the Pool of Judges a techmcally qualified Judge with -

quahﬁcatlons and experience in the ﬁeld of technology concerned; -
(b) refer the counterclalm for de0131on to the. central division and uspend or proceed with the
infringement proceedlngs or

(¢) with agreement of the parties, refer the case for de0151on to the central d1v1s1on

iy
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(31) Direct actions for revocation or actions for declaration of non-infringement shall be brought
before the central division. Such action may onIy be initiated if no action for inﬁ'ingement has been
initiated between the same parties relating to en—the same patent before a local or a regional

division. ' -

(42) If an action for revocation is pending before the central division, an action for infringement

* between the same pai'ties on the same patent may be initiated at any division, subject to paragraph

————=|—15-Thelocal-orregional-division=concerned-shall-have:the-discretiorEto-proceed-in-accordancewith=——=—

o paragra‘phZf *** S * - *‘ e

3

(53) An action for declaration of non-inﬁ‘ingement pending beforé the central division shall be

terminated once an infringement action between the same parties related toen the same patent is

initiated within three months before a local or regional division.

’ | (6 }n—any—ea‘se—_]&jparties_mayean agree to bring an action before the division of their choice,

17 including the central division.

- (74) The action referred to in p;ara'gra’ph 13 can be brought without the plaintiff having to initiate an

opposition procedure before the Europeén Patent ‘Office. In _the case of pending opposition

proceedings before the European Patent Office any party to an action before the Court shall inform

the Court when it has requested accelerated proceedings before the European Patent Office. The

Court may stay its proceedings when a rapid decision may be expected from the European Patent -

Office.

Article 16

~ Territorial effects of decisions

Decisions of the Court shallwill have effect, in the case of a Community patent, for the whole
territory of the European Union and, in the case of a European patent, for the territory of those

Contracting Parties for which the European patent has taken effectbeen-validated.
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CHAPTER V - Patent Mediation and Arbitration and Mediation

Article 17
Patent mediation and arbitration and—mediaﬁen—centre

(l) A patent mediation and arbitration and mediation-centre is hereby establiehed ("the Centre").j

shall have its seatin /...].

S (2) The Centre- sﬁall"'t)/rOVide' fa;cilities* for mediation- "and'“afbitrati‘dn‘ ef;natent‘di‘sp‘UteS"‘fall'ing within-=

the scope of this Agreement However, a patent may not be declared fully or partially invalid or be

fully or partlally invalidated in medlatlon orand arbitration proceedmgs

(3) In the interim procedure refetred to in Article 32, paragraph 2, the jJudge acting as Rappoi'teur .
shall explore with the parties the possibilities for a settlement through mediation and arbitration-aneé

" mediation, and for the use of the facilities of the Centre.

(42) The Centre shall establish Mediation and AtbitratioH and Mediation Rules. .

(53) The Centre shall draw up a list of medlators and arbitrators to assist-the partles in the

" settlement of the1r dlspute
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PART II - FINAN CIAL PROVISIONS

Article 18
Budget of the Court

(1) The budget of the Coutt shall be financed bybased-upen the Court's own financial revenues and;
where-neeessary; by contributions from the Community budget and from the Contracting Parties

(2) The Court's own financial revenues shall comprisé cCourt fees and other revenues.

Article 19 / ‘

Financing of the Court

(1) The operating costs of the- Court shall be covered by the budget of the Coutt, in accordance _with
 the Statute. \ |

~

(2) On the date referred to in Article 59, paragraph 1, the European Communifv and the Contracting

Parties which are not Member States shall provide initial financial contributions necessary for the

setting up of the Court.

Article 20

Financing of the Training Framework for Judges

The Training Framework for .fildges shall be financed by the budget of the CourtBuropean

‘Article 21
Financing of the Centre

¢ ) - N . ~ : .
The oOperating costs of the Centre shall be financed in accordance with the Statute.

J ~
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P.ART I - ORGANISATION AND PROCEDURAL PROVISIONS

CHAPTER I - GENERAL

Artic,le 2 1a

Statute

- |-{1) ‘The Statute shall-lay down the deails of the organisation and functioning of the Gourt, - -~ -

(2) The Statute is attached to this Apreement, Tt may be amended by ‘decision of the Mixed

Commiftee, on the basis of a proposal from the Court. However, such amendments shall not -

contradict or alter the provi’s‘ions of this Agreement.

(3) The Statute shall guarantee that the functioning of the Court is organised in the most efficient

. and cost effective manner and shall ensure equitable access to justice.

Article 22 - )

Rille_s of ‘Pll'ocedure '

( 1) Tﬁe Rules of Procedure shall'lgw down the details of ’;he proceedings before the Court. They

shall comply with the provisions of this Agreement and of the Statute.

(2) The Rules of Procedure are attached to this Ag';recmént; They may be amended by decision of

the Mixed Committee, on the basis of a proposal from the Court. However, such amendments shall

not contradict or alter the provisions of this Agreement or the Statute. |

(3) The Rules of Procedure shall guarantee that the decisions of the Court are of the highest quaﬁtv

and that proceedings are organised in the most efficient and cost effective manner. They shall

ensure a fair balance between the legitimate interests of all péi‘t;ies. They shall provide for the

required level of discretion for the judges without impairing predictability of proceedings for the

parties.
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Article 23

=Proportionality-and-fairness-€

D The Court shall deal with llitigation in ways which are fproportionate to its importance and

 complexity.

7(2) The Court shall ensure that the rules, procedures and remedies provided for in this Agreement
and in the Statute are used in a fair and equitable mannerway and shall not m—part&ea%&r—do—ﬁet

distort competltlon

Article 24

Case management .

The Court shall actively'mariage the cases before it in accordance with the Rules' of Procedure

without impairing the freedom of the o_arties to determine the “subiect-matt,er and the supporting

[

evidence of their case.

Article 25 °

- Electronic procedures | o | , ‘

The Court shall make best use of electromc procedures such as electromc ﬁhng of submissions of
the partles and statmg of ev1dence in electronic form, as well as v1deo conferencmg for overall

communication, in accordance with the_Rules of Procedure.
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Article 26
Public proceedings

The proceedings shall be open to the public unless the Court decides to make them, to the extent

necessary, confidential in the interest of one of the parties or other affected pers_ons, or in the

general interest of justice or public order.

e Article 2] e S

(1) Any natural or legal person, or é.ny body equivalent to a legal person entitled to initiate
proceedings in accordance with the applicable law of the Contracting Party concerned, shall have
access to the Court in order to initiatebring actions, to defend itself against actions, or to seek

application of the procedures and remedies provided forfereseesn in th1s Agreement and iner the

" Rules of Procedure.

(2) The bolder of an exclusive licence in respect of a patent shall be entltled to initiate proceedings

) before the Court in the same way as the propnetor ofa patent, prov1ded that the pa{eﬂt—propnetor is

given prior notice, unless the licensing agreement provides otherwise.

3) The holder of a non-exclusive licence shall not be entitled to initiate proceedings'Before the
- Court, unless the patent proprletor is . glven pnor notice and i in so far as expressly permitted by the

licence agreement.

(4) In preeeedings initiated by a;ny licence holder, the patent proprietor shall be entitled to join them

- as aparty.

(5) The va11d1ty of a patent cannot be contested in 1nfnngement proceedings initiated by the holder
of a licence where the proprietor of the patent does-not take part in the proceedlngs The party in
infringement proceedings wanting to contest the validity of a patent - shall have to initiate

proceedings against the proprietor.
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(6) Any other natural or legal person, or any body equivalent to a 1ega1_ person entitled to initiate
'pro‘ceedings in accordance with the applicable law of the Contracting Party concerned, who is

directly and individually concerned by a patent, may initiate proceedings in accordance with the

_ Rules of Procedure.

Article 28

Representation

f (1) ¥he—pPart1es shall be represented by lawyers authonzed to- practlse before a court “of- a

Contractmg Party SEhese—Pepfesentatwes—may—be—assirsted—by—a

(2) Parties may also be represented by European Patent Attorneys who are are—whe—ls—a—natrenal—ef—a
Contracting Party entitled to act as profess1onal representatives before the European Patent Office

pursuant to Article 134 of the European Patent Convention, who have app_ropnate quahﬁcatlons '

such as a Buropean Union Patent Litigation Certificate and who are authorized to represent parties

before a court of a Contracting party. ¢hereaf

(32) The requirements for qualifications pursuant to paragraph 2 shall be established by the Mixed

Committee on the basis of a proposal from the Commission. A list of Buropean Patent Attorneys

entitled to' represent parties before the Court shall be kept by the Registrar. Netw}thst&nén-g

43) Representatlves of the parties aﬂd—therr—ass&stants—shall enJoy the rights and immunities

‘necessary to the 1ndependent exercise of their duties, under the condltlons laid down in the Rules of

Procedure.

(54) Representatives of the parties aﬂd—therr—&ssrstants—shall be obhged not to mlsrepresent cases or

facts before the Court either knowingly or with good\reasons to know.
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CHAPTER II - LANGUAGES OF PROCEEDINGS

/

Article 29

Language of proceedings at the Court of First Instance

(1) The language of proceedings before any local or regional division is (are) the official European

Union language(s) of the Member State or the official lzinguage(s) of other'Con_tracting Parties

%—%—ﬁhosting:thezrel‘evantdi»\}-ision-,:or—’the;ofﬁ'eial:lan'guage(s):dﬁsi:glaated:by:@ontractirtg:llartii'es:sharing-a————~-«-—-v

2) Notwithstanding paragraph 1, Contracting Parties may designate one of the official languages of

~ the European Patent Orgénisation as the language of proceedings of their local or regional division.

(3) Parties shall be entitled to agree on the use of the language in which the patent was 'grantéd as
language of proceedings subject to approval by the relevant division. If the division concerned does

not approve their choice, the parties can request that the case is referred to the central division.

agreement of the parties,} the relevant local or regional division dan, on grounds of convenience and

fairness, decidé on the use of the language in which the patent was is—granted as language of

N

proceedings.

(5) The language of proceedings at the central division is the laﬁguage in which the patent

concerned was granted.

v

*Article 30 ' : ~

Léhguage of proceedings at the Court of Appeal and for petition for further gggeal—review

(1) The language of proceedings before the Court of Appeal shall be the language of proceedings

before the Court of First Instance.
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(2) Parties shall be entitled to agree on the use of the language in which the patent wasis granted as

language of proceedings.

(3) In exceptional cases and to the extent deemed appropriate, the Court of Appeal may decide on

another European-Union-official language or-the-official language-of a Contracting Party which-is
net—a—MembeeStateas the language of proceedings for the whole or part of the proceedings, subJect

————~—to-agreement- by-the-partiesr——————= —= = =

(4) The language of proceedmgs for petition for further appeal (cassatlon) the—reﬂew—preeedufe
shall be the language of proceedings before the Court of Appeal ‘

Article 31

Other language arrangements

(1) Any division of the Court of First Instance coneerned-and the Court of Appeal mayshall-be

entitled, to the extent deemed appropriate, to-dispense with translation requirements.

(2) At the ‘request of one of the parties, and to the extent deemed appropriate any division of the

Court of First Instance and the Court of Appeal . shall provide 1nterpretat10n fac111t1es to assist the

oo partle(s) concerned at oral proceedings.
CHAPTER I1I - PROCEEDINGS BEFORE THE COURT

Article 32..

Oral, interim and written procedures

(1) The proceedings before the Court sha’ll)consist of a Wn'tten, interim and oral procedure; in
accordance with the Rules of Procedure. All procedures shall be organized in a flexible and |

balanced manner.
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| (2) In the interim procedure after the written procedure and if approprlate the Jludge actlng as
Rapporteur, subject to a mandate of the full panel and designated in accordance with the Rules of
Procedure, shall be responsible for convening an interim hearing. He shall in particular explore the

possibility for a settlement.

(3) The ',oral procedure shall give parties the opportunity to explain properly their arguments. The

e :@ourtimay,:wi-thon’—the:agreementfof—'the:p'arties,:'disp’en's'eiwith:theforalépro’e’edurc%-—*v_—~f~—»———-»~»— e

Article 33 o P .7 o

Means of evidence

(1) In proceedings before the Court the means of g1v1ng or obtarmng ev1dence shall include in -

. partlcular the following:

| (a) hearing the parties;

- (b) requests for information; . o ; . o o
() production of documents; | |

“(d) hearing witnesses;
(e 'opinions by experts;
(f) inspection; '

(g) comparatlve tests or experlments 7

(h) sworn statements in wntlng (afﬁdav1ts)
, | . -
2) The Rules of Procedure shall govern the procedure for taklng such evidence. Questlonlng of

' w1tnesses and experts shall be under the control of the Court and be 11m1ted to- what is necessary.

Article 33a
Burden of proof

The burden of the proof of facts shall be on the party relying on those facts.
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Article 34 .
Reversal of burden of proof
S
(1) If the subject-matter of a patent is a process for obtaining a new product, the identical product
when prodlice/dbwithout the consent of the p,roprie’gor shall, in the absence of proof to the contrary,

be deemed to have been obtained by the patented process.

-(2)_The same shall apply if thete is 2 substantial likelihood that the identical product was'made by -

the process and the proprietor of the patent has been unable, despite reasonable efforts, to determine

the process actually used.

'(3) In the adduction of proof to the contrary, the legitimate interests of the defendant in protecting

his manufacturing and trade secrets shall be taken into account.

CHAPTER IV — POWERS OF THE COURT
Article 342 .
General -

)

(1) The Court may impose such measures, procedures and remedies as are laid down in this
Agreement and may make its orders subject to other conditions, in accordance with the Statute and

- the Rules of Procedure.

(2) The Court shall take due account of the interest of the parties and shall, before making an order, |
* give any party an opportunity to present its interests unless this is incompatible with an effective

enforcement of such order.
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Article 35 3

Order to produce evidence

(1). Where a party has presented reascnably available evidence sufficient to support its claims and

has, in substantiating those clairns specified evidence which lies in the control of the opposing

party or a third party, the Court may order that party to produce such ev1dence Such order shall not

result in an obllgatlon of self-incrimination.

__(2)_On application by a p.artyf,'the:_gourt., may_order, under_the same conditions as_specified in__

paragraph 1, the communication of banking, financial or commercial documents under the control

of the opposing party.

. Article 35a

 Order to preserve evidence and to inspect property

(1) The Court may, even before the commencement of proceedings on the merits of the case, on

application by a party who has presented reaéonably available evidence to support the claim that the

patent right has been infringed or is about to be infringed, order prompt and effective provisional

- measures to preserve relevant evidence in respect of the alleged infringement.

(2) Such measures may include the detailed description, with.or without the taking of samples, or

~ the physical seizure of the infringing goods, and, in appropriate cases, the materials and implements

used in the production an_d/ordrstributic‘)n of these goods and the documents relating thereto.

(2a) The inspection of the prem1ses shall be conducted by a person appointed by the Court in

accordance with the Rules of Procedure.
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(3) At the inspection of the premises thé requesting party shall not be present itself but may be
represented by an indeépendent proféssional practitioner whose name has to be specified in the

Court’s order.

(4) The measures shall be taken, if necessary without the other party having been heard, in
particular where any delay is likely to cause irreparable harm to the proprietor of the patent, or

where there is a demonstrable risk of evidence beiﬂg destroyed.

o e e e e e e e e e e e e e e+ e e e e o

| _ : .
parties affected shall be given notice, without delay and at the latest immediately after the execution

of the measures-at-the-latest. A review, including a right to be héard, shall take place upon request
~ of the parties affe_cted with a view to deciding, within a reasonable period after the notification of

the measures, whether the measures shall be modified, revoked or confirmed.

(6) The Court shall ensure that the measures to preserve evidence are ‘re'vo’ked or o’therwise cease to
have effect, updn reqﬁest of the defendant, without prejudice to the damages which may be claimed,
if the applicant does not initiate, within a peﬁod not exceeding 20 working days or 31 calendar
days, whichever is the longer, proceedings leading to a decision on‘ thé merits of the casé before the

Court.

(7) Where the measures to presefve evidence are revoked, or whefe they lapse due to any act or
omission by theapplicant',‘ or where it is subsequently found that there has been no infringement or
threat of infringement of the patent right, fhe Court may.order the applicant, upon request of the
“defendant, to provide the defendant appropriate cbmpensatioh for any injury caused by those

measurcs.
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Article 35b

Freezing orders

The Court may order a party to refrain from removing from its jurisdiction any assets located there,

or from dealing in any assets, whether located within its jurisdiction or not.

Article 36

—— Courtexperts

(1) Without prejudice to the possibility for the parties to produce expert' evidence, the Court may at
ahy time appoint court experts in order to provide expertise for specificed-technieal aspects of the

case.

(2) To this end, an 1nd10at1ve list of technical-experts eevefmg—a-ﬂ—teehmeal—ﬁelds—shall be drawn- up
by the Court in accordance with the Rules of Procedure and kept by the Registrary.

(3) The courttechnical exp’eiv'tsy shall guarantee independence and impartiality.

(4) Expert advice given to the Court shall be made available to the parties who shall have the

possibility to comment on the advice given.

Article 37

Provisional and protective measures

(1) The Court may grant injunctions against an alleged infringer or against a third party whose
' intermediary services are used by the alleged infringer, on a provisional basis, intended to prevent
any impending infringement, to forbid the continuation of the alleged infringement or to make such

continuation subject to the lodging of guarantees.
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(2) The Court shall have the discretion to weigh up the interests of the parties and in particular to

take into account the potential harm for either of the parties resulting from the granting or the

refusal of the injunction.
(3) The Court may also order the seizure or delivery up of the goods suspected of infringing a patent
right so as to prevent their entry into or movement within the channels of commerce. If the injured

party demonstrates circumstances likely to endanger the recovery of damages, the Court may order

“the blocklng of his/her bank accounts and other assets,

| Court- with a view to ensurmg compllance

. the precautionary seizure- of the movable and immovable property of the alleged infringer, 1nc1ud1ng e |

(4) The Court may, in respect of the ’measures referred to in p\aragraphs 152 and 3, require the

» applicant to provide any reasonable evidence in order to Satisfy itself with a sufficient degree of

certainty that the applicant is the right-holder and that the apphcant's right is belng 1nfr1nged or that

_.such 1nfr1ngement is 1mm1nent

(5) Article 35a, paragraphs 4 to 7 shall apply by analogy to the measures referred to in this Article.

Article 37a

Permanent injunctions

(1) Where a decision is taken finding an infringement ofa patent,the Court may grant an injunction
aimed at prohibiting the continuation of the infringement. The Court may also grant such
injunctions against'an intennediary whose services are being used by a third party to infringe a

patent right.

(2) Where approprlate such injunction shall be subJect toa peI‘IOdIC penalty payment payable to the -
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- manufacture of those goods.

Article 38

Corrective measures in infringement proceedings

(1) Without prejudice to any damages due to the injured party by reason of the infringement, and
‘without compensation of any sort, the Court may order, at the request of the applicant, that
appropriate measures be taken with regard to goods found :t(k) be infringing patent rights and, in

appropriate cases, with regard to materials and implements principally used in the creation or :

(2) Such measures shall include:

(a) a-declaration of the fact of infringement;

(b) recall from the channels of commerce; ,
(c) deprivinge the product from its infringing property; ‘/
(d) definitive removal from the chanriels of Vcommlerce; or

(e) destruction.

3) The Court shall order that those measures be carried out at the expense of the infringer, unless

particular reasons are invoked for not doing so.

(4) In considering a request for corrective measures, ‘the need for proportionality between the
seriousness of the infringement and the remedies ordered, the willingness of the party concerned to
convert the materials into a non-infringing state, as well as the interests of third parties shall be

taken into account.
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Article 38a

'Decision on invalidity of a patent

(1) The Court shall decide on the validity of a patent on the basis of a direct action for revocation or

a counterclaim for invalidity.

\

(2) The Court shall revokedeelafe a patent-invalid, either entirely or partly, on the grounds referred

~ Council Regulation (EC) No ... on the Community patent. ~~ ~

_-_to.in Article 138, paragraph 1, of the European Patent Convention or Article 28,Aparag1;aph 1,ofthe -~

(32) The Court shall limit the patent by a corresponding amendment of the claims and revoke the.

patent in part if the grounds for revocation affect the patent only in part.

\

(4) To the extent.that a petent hes been revoked it shall be deemed not to have had, from the outset,

in the case of a Community patent, the effects specified in Articles 7 and 8’0f Council Regulation

| (EC) No. [...] on the Community patent, and in the case of a European patent, the effects specified

in Articles 64 and 67 of the European Patent Convention.

(52) Whereas the Court in a final decision, has revokeddeelared- a patent-invalid, either entirely or

partly,. it shall send a copy of the dec1s1on to the European Patent Office and, with respect to a

European patent to the national patent ofﬁce of any Contracting Party concerned.
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Article 39

Power to order the communication of information

(1) The Court may, in response to a justified and proportionate request of the plaintiffelaimant and
in accordance with the Rules of Procedure, order an alleged infringer-party-(allegedly)-infringing of
the patent to inform the plaintiffelaimant of:

__(a) the origin and distribution channels of the inﬁ‘inging,goods_ or processes;,

" (b) the quantities produced, manufactured, delivered, received or’ éfdéiéd;""és"f’Wélli as the price

obtained for the goods in question; and
(c) the idehtity of any third person involved in the production or distribution of infringing goods or

- in the use of an infringing process.
(2) The Court may, in accordarice with the Rules of Prdcedure, also order any other person who:

(a) was found in the possession of infrirfging goods or in the use of an infringing process;
(b) was found to be providing services used in infringing activities; or
(c) who was indicated by the person referred to in (a) or (b) as being involved in the production,

manufacture or distribution of the goods or processes or in the provision of the services,
to provide the injured party with the information referred to in paragraph 1-(a);-(b)-and-(¢).

Article 40

Protection of confidential inqu:mation

 To protect a party's or a third party's trade secrets, personal data or other confidential information,
or to prevent an abuse of evidence, the Court may order that the collection and use of evidence in
proceedings before it be restfictcd or prohibited or that access to such evidence be restricted to

certain persons,
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|Tifno 1nfr1ngement had taken place. The infringerparty-infringing-the-ps

Article 41

Award of démages

(1) The Court may, at the request of the injured party, order the infringer. who kqowingly, or with
reasonable grounds to know, engaged in a patent infringing activity, to pay the injured party

démages appropriate to the prejudice actually suffered as a result of the inﬁingcment.

“(2) The 1nJured party shall, to the extent poss1b1e be restored in the - position ithe wouLd havebeenin -

it shall not beneﬁt from

the 1nfnngement. However, damages shall not be punitive.

(3) When the Court sets the damages:

(a) it shall take into account all appropriate aspects, such as the negative economic consequences,
including lost proﬁfs, which the injured party has sufferéd, any unfair profits made by the infringer
and, in appropriate cases, elements other than economic factors, such as the moral prejudice caused
to the injured party by the infringement; or |

(b) as an alternative to (a), it may, in appropriate cases, set the damages as a lump sum on the basis

of elements such as at least the amount of the royalties or fe{es'which would have been due if the "

| infringer had requested authorisation to use the patent in question.

(4) Where the infringers did not knowingly; or with reasonable grounds to knows; eﬁgage in
infringing activity, the- Court may order the recovery of profits or the payment of
compensationdamages. ' | - | : s :
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Article 42
Legal costs

M) Reasonable and proportionate legal costs and other expenses incurred by the successful party

shall, as a general rule, be borne by the unsuccessful party, unless equity requires otherwise.

(2) Where a party succeeds only in part or in exceptional circumstances, the Court may order that

_ costs be apportioned equitably or that the parties bear their own costs.
(3) A party should bear any uhnecessar-y costs it has caused the Court or another party.

(4) At the request of the defendant the Court niav order the piaintiff to provide adeqhate security for

;the‘legal costs and other expenses incutred by the defendant which the ﬁiaintiff may be liable to

bear.

>
" Article 43

~ Court fees

4

(1) Parties to proceedings before the Cbl;rt shall pay court fees. The court fees shall be set by fthe
Mixed Committee}-on-a-proposal-submitted by-the-Commission. -

N

() Ther amount of the court fees shall ensure a right balance between the principle of fair access to

justice and an adequate 'c_ontribution.of the parties for the services rendered by the Cdur_t. TFhey-The

level of the court fees shall be reviewed peﬁodiéally. '
(3) Court fees shall be paid in advance. Any party which has not paid a prescribed court fee may be
excluded from further participation in the proceedings. o
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