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De1egatìons wil find ìn Anex a Presìdency workìng döcument contaìnìng a revìsed versìon of the

Draft Àgreement on the European Union Patent Court, for dìscussìon at the meetìtig of the, "
Intellectual Property (Patents) Workìng Pary on 11 November 2008. Tis revìsed versìon takes

account of the dìscussìons ìn the Workìng Pary on 24-25 July 2008 and on 11 September 2008 as

well as of written conients submìtted by delegatìons.

Delegatìons wil also find in the Anex to the Draft Agreement a revìsed draft Statute of the

Euròpean Unìon Patent Cour and the list of issues to be ìnc1uded ìn the Rules ofProcedute.
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ANNEX

EUROPEAN UNION PATENT COURT -
DRAFT AGREEMENT

THE CONTRACTING PARTIES,
..

CONSIDERING that co-operation ,amongstthe cOllntres of Europe in the field of patents

contrbutes significantly to the integratìon process in .Europe, in particular to tlie establishment of an

-internahuàtk.etwithn::tlie=Euto-p~an:Ecoiio11ic:Me~eh$aétetized;;Ðy~tliJ'Jccfiee=11ø¥erent'Cof~gø(oes~

and services and the creatìon of a system ensuring that competîton in the internal market is not

distorted,

CONSIDERING that the fragmented market forpatents and the significant variations between

national court systems are detrimental for innovation, in particular for small andmedium sized

'enterprises which have difficultìes to enforce their patents ard to defendthemseives against

unfounded claiins,

WISHING to improve the enforcement of patents and to enhance legal certainty by setting up á

Europ'eanUnìon Patent Court foi:litìgatìonrelated to the infrngement and validity of patents,
'~

\

CONSIDERING thaíthe integrated and exclusive European Union Patent Court shall be set up for

COn'unìty patents and European patents designating the Contracting Paries, under the necessar

legal control of the Court of Justice ofthe European Communìtìes. and that the presentAgreementi

shall be open for all Contracting States of the European Paten( Conventìon,

CONSIDERING that the European UÌiion Patent Cour shall be designed to ensure expeditious and

high qùality decisions, strikìng a fair balance betwéen thè interests of righthold_ers and other paries

and takìng into account the need for proportionality andflexibì1ty,
(

HAVE AGREED AS FOLLOWS:
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PART I - GENERA AND INSTITUTIONAL PROVISIONS

CHAPTER I - GENERAL PROVISIONS

~

Article 1

- European Union Patent Court,

A jurisdictional- system for the.. settlement of -litigation - related to the infrngement and validity of- .. ,
CommuÏlity,Qatèllts. ..ard...Európ~Ratents__is..herèby-estàbliiilied~~T0jliis__-eii¡l,=thèEiiiò¡2ean-UiiiOii.

-- - - - -~-~.-~~...==~~.=~... _-.d.."'.d-.-"~..d.=-'-~_..'--d' .cp
Patent Court is created.

Article 2

Def'mitions

(1) "Court" means the European Unìon Patent Court.

(2) "Community Patent" means a patent within the meaning of Aricle 2, paragraph 1, ofRegu1ation
.,

CEC) No.. . . on the. COJJunity patent.

(3) "European Patent" means a. patent granted under the provisions of the European Patent
Convention designatìng one or more Contractìng Paries to tils Agreement.

(4) "European Patent Conventìon" means the Convention on the Grant of European Patents of

5 October 1973, as amended.

(5) "European Patent Office" means the organ carng out the grantìng of patents .as established by" ..-
Ariçle 4, paragraph 200, point a)ofthe European Patent Convention.. . .' . . -'. . . .,

/'

(6) "Patent" means a Community patent and/or a European patent.

(7) "Statute"Ineansthe Statute of the EutopeanUnion Patent Cour which is attached to an'iñtegral

part of this Agreement. L
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(8) "Rules of Procedure" meanS the Rules of Procedure of the European Union Patent Court which

are attached to this Agreementestablìshed by the Cour. in accordance with the pmvisions of ths

Agreemen and the Statue.

(9) "Contracting Pary" means any State party to tils Agreement and/or the European Community.

.... . (-lO)-J~MembercState"-meansacMember~State.of-theEuropeancUnion.~..

(11) "Council" means the Council ofthe EuropeanUnìon.

(12) "Commission" means the Commission of the European Communìty.

Article 3

Scope of application

I Tis Agreement shall apply to any:

(a) aacommunity patent; . .
(b) aasupplementary protectìon certificate issued fora Community patent;

(c) compulsory licences in respect of a Community patents;
-'

(d) aaEuropean patentwhich was granted and not yet lapsed at the date referred to in Article 59 or

was granted after that date; without prejudice to Article 58; and
.'

(e) anapplication fora patent wlich is pending at the date referred to in Aricle 59 or fied after

that date.
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Article 3a

Legal status"

(l) The Court shall have legal personality.

(2) In each of the terrtoriès of the Contracting Paries, the Court shall enjoy the most extensive

legal capacity accorded to legal persons under the national law of that State.

_':_--~--fl)The;GöiirfshalLberenresentfdcb~lnè'.RroìdßiirÐbthß-GÖÍiil..__' . _. ._. -_. .. _ ---,', . .. _.- . _. - - '___ _.. ._. -- .- --------. . 'C-' __:- ..:..---..._. ---..0.' -

Article 3b

Privileges and immunities

\
The Protocol on the Privileges and Imunìties of the European Communities shall apply to the

Court.

Article 3c

Liabilty

(1) The contractual liability of the Court shall be governed by the law applicable to the contract in

questìon.

(2) The non-contractualliabiHty of the Court in respect pf any damage caused by it or its staff shall

begovemed by the law of fthe State of seat of the organ ofthe Cour concerned!.

. "
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CHAPTER 11 - ORGANS OF THE COURT

Article 4

The C()urt
-.

(1) The Court shall comprise a Court of First Instance, a Couäof Appeal and a Registry.

- - - --.--_.----".., -..--_. - ..-....--_._--._--- ----.-.~ _.-. -.-..------~------~--~-----
(2)' The Court shallperfonnthefunctìo:lsassìgnedtoitby thiscAgreement; ... c~~-c~..~

Article 5

The C()urt of First Instance

I (1) The 

Court of First Instance shall :omprise a central division as well as local andlø regional

divisions.

(2) A local division shall be set up in the terrtory of a Contracting Pary upon its request.

(3) Ar additional local division shall beset up in the terrtory of a Contracting Party upon its

request when more than one hundred patent cases per calendar year have been commenced in that

Contractìng Party dU1'g three successive years prior to or subsequent to the date referred to in

Aricle 59. The maximum number of divisions per Contracting Party shall be three.

(4) Contractìng Parties hosting a local division shall designate its seat and provide the faciHtìes

necessary forthat purpose.

(5)A regio~~l division shall be set up for two ormore Contracting Parties, upon their request. Such

Contracting Parties shall designate the seat(s) of the division concerned. The regional division may

hear cases in multiple locations.

(6) The central division shall have its seat in I...),

,
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I

Article 6

The Court of Appeal ITransferreãto new Article 71

Article §.--

Composition of the panels of the Court of First Instance 

(1) Any panel of the Court of First Instance shall have a multinatìonalcomposition. Without -

-prejiidìce töpara.graph S....and..tQ..AttLcJe.. .i.~~í"1?atagfaph2...E), .iESh~li~sìt=-in-=äcöiiP()sitiöll;qftllee

(2) Any panel of a local division shall sit in a composition of two permanent Jjudges; who shall be .

nationals of the Contractìng Party hostìng the division concerned, and one jJudge from the Pool of

Judges.

(3) In Contracting Parties where during a period of three successive years more than fifty patent

cases per calep.dar' year have been commenced at first instance.. the third. Jjudge refered to in

paragraph 2 shalL serve on a peranent basis (It tht1 Íocal division. In other Contractìllg Parties a

judgell~er of the Pool of Judges shall be-allocated from the Pool of Judges to the local division

on a case by case basis.

(4) Any panel of a regional divi"sion shall sitÌn a composition of two permanent Jjudges chosen

from a regional list of Jjudges, who shall be nationals of the Contractìng Parties concerned, and/one

Jjudge from the Pool of Judges who shall not be a natìonal of the Contracting Paries concerned.

(5) Without prejudice to par£lgraphs 2 and 4, any local or regioiial division may request, where

appropriate, and after having heard the parties, the President' of the Court to allocate from the Pool

of Judges a techncaI1y qualified iJudge with qualifica.tions and experience iii the(ie1d of technology

concerned.. In cases where such a technically qualified judge is allocated. no' further technically'

qualified judge has to be allocated under Aricle iSa, paragraph 2(a).. -
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(6) Afypanel of the central division shall sit in a composition of two legally qualified Jjudges and

one techncally qualified Jjudge allocated from the Pool of Judges with qualifications and

experience in the field of technology concerned.

(7), l.. panel of the CotÌ of iA.ppeal shall sit, in a composition of five Judges having' a

.' mutinationaL composition. It shall sit in a composition of thee l~gally qualified Judges an two 

teelcally qualified Judges.

~iq¿~~~~iiet:(~rf~tl!~=g(;llrt=Qf~l?l~sl~Íistå.ifcf~~tl~l!e~~~i~~y-a~leg~lgúåHfi~d~iJudge~¿~c~~~=~~~~
-~_..:= _~-~-"~_ __~~":~2"=~=:='=-'- -~o:- :",=-~.--,~, .:-~,.:.~----~-:_~_:-.;___:_~~ "".,.:::;...:-::---'=:-'". __;.~.::~ . "."-.: ".. .....c~-..:~_._::..:..~,.~'C,=-~_.,:-,;--:-".-,_-",,.-,..~~:.~~. ---=-;-:-,e~=-------'-----_.._~..:.=-=--- _.

Article 7

The Court of Appeal

(1) The Court of Appeal shall have its seat in (...7.

(1~Q Afypanel of the Court of Appeal shall sit in a mùltinâtìonal composition of five judges. It

shall sit in a composition of three legally qualified judges and two techncallygualified judges.

(2J) Ary panel of the Court of Appeal shall be chaired by a legally qualified j~dge.

(34) The panels ofthe Court of Appeal shall be set up in accordance with thè Statute.
\

(4) The Court of Appeal shall have its seat in f...1.

Article 8

The Registry

(1) A Registry shall be set up at the seåt of the Court of AppeaL. It shall' be managed by the

Registrar and perform thefunctìons assigned to it in accordance with the Statute.

j
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)
(2) Sub-registres shall be set up at all divisions ofthe Court of First Instance.

(3) ,The Registr shall keep records of all cases before the Court. Upon filing. the sub-registry

concered shall notìfy every case to the Registry.

, I (4) The Court shall appoint the Registrar and lay down the rules governing 

his service.

'Article9 .

(1) An Advisory Committee shall be set up. Itw shall assist the Council fand the Mixed
Committee! in the preparation of the appòintment of the jJ.udges of the Court shall be set up.

(2) The Advisory Committee shall comprise patent judges and practitoners in patent law and patent

litigation with the highest recognised competence. They shall be appointed, in accordance with the

procedure laid down the Statute by theGouneil (and the Mixed Committeel,.Jor a term of six years",

They-a may be re-appointed.

(3) The composition of the Advisory Committee shall ensure a broad range of relevant expertise

and the broadest possible geographic distrbution within the terrtory ofthe Contractìng Parties.

j
(4) The Advisory Commitee shall elect a chairperson from among its members. it shall adopt its) .

, rules ofproc~dure.
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CHAPTER ILL - JUDGES OF THE COURT

Article 10

,Eligibilty criteria

(1) The Court shall comprise both legally qualified judges and technicallyqualifiedjJudges. Judges

shall ensure the highest standards of competence and proven experience in the field of patent

=_===~=T =-lirgãfiolI.. u_u__u_u__ ,_ '______um____"____________________u_____u_______

------.-;~_:==;::::-:_~c_=_=------.---------.:=~::____~_~_,_~._.__.:-... :~;.:..,...-..~.--~-.~::_c:- -'.' .;:-=-""::.=..==c-,=~""=.-_:._:._~_._'.:-=:._::. o~.~_~.-,,.==~===.::cc==_".~_=.;,'~-_-:_--. ==-_==-_::.,~-"_--_--:=c"":_~.-_=_:_-

GlLegally qualified jJudges shall be qualified for judicial functìons at the national leveL. ~ shall
(

ensure the highest stanards of competence in the field of paten litigation.

il Technically qualified jJudges shall have a unìversity degree and proven expertise in a field of

technology!. They shall also have proven knowledge of cìvì1law and procedure.

Article 11

, Appointment procedure

(1) The jJudges of the Court shall be appointed in accordance with the foÙowing procedure:

(a) the Advisory Committee shall establish a list of the most suitable candidates, in accordance with

the Statute;

Cb) on the basis of tils list the Council shall select nationals of Member States of the European

Union who it proposes to the Mixed Commttee for appointment as judges of the Court;

(c) on the basis of tliis list the contraèting Parties who are not Member Stateš' shall select candidates

who they propose to the Mixed Committee for appointment as judges of the Cour;

(d) the Mixed Committee shall take a decision acting by con'on accord.
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